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subject to must-carry rules, W it is conceivable that some broadcasters would be \\tilling to PC!!' for

jetransmisslon carriage See Jr. 381::·13.

The copyright owners cIte record testimony that the ability to retransmit local broadcast

stations (including superstations) would be of great value to ASkyB and "will result in substantial

revenues." JSC PFFCL pg. ~3: see also PBS Reply PFFCL pgs, 19·20. Accordingly, they argue,

the fair market value of retransmitted broadcast stations cannot be zero. This reasoning fails the

copyright owners' own interpretation of fair market value as the rate that would be negotiated in a

free market. ASkyB and the copyright owners benefit from local retransmissions. We are

unpersuaded that in a hypothetical free market, superstations would risk non-carriage in their local

markets by insisting upon cash payments. Adminedly, our conclusion is based upon the opinion

of expen witnesses (Padden and Shew) unsupponed by empirical evidence, and anecdotal

corroborating evidence (retransmission consent negotiations of 1993/1996). However, our

charge is to establish royalty fees that "most clearly represent the fair market value of secondary

transmissions." We find the rate that mosr clearly represents the fair market value of local

superstation secondary transmissions is zero.

69 The copyright owners argue that a zero rate would not establish absolute parity with
cable operators who are uniquely subject to must-carry and other regulatory burdens. We agree
But :?.S we have frequently stated. our statutory mission is to determine fair market value; nor to

achieve or ensure parity. Must-carry, retransmission consent, or other reguiatory '~eatures are
mar:ers for Congress or other regulatory bodies to explore if appropriate.



onorable John W. Cooley,

;;i:w

Honorable Lewis Hall G .
Chairperson

Pursuant to 37 eFR § 251.53(b), on this 28th day of August, 1997, the Panel Chairperson

Pursuant to 37 CFR § 251. 54(a)( 1), the Panel determines that the entire cost of this

DETERMINATION AJ'iD ASSESS~1ENT OF COSTS

CERTIFICATION BY CHAIRPERSON

To the extent the parties' PFFCL are consistent with this Report. we accept said findings.

SO 00 for all local. as defined under section :. 19(d)( 11). superstation retransmissions.

SO.27 per subscribecper month for all distant broadcast retransmissions; and

In accordance with the foregomg Discussion and Findings. the Panel determines pursuant

the one side and the satellite carriers (including ASkyB) on the other.

hereby cenifies the Panel's detenninations contained herein.

arbitration proceeding should be borne equally by the respective sides, the copyright owners on

public for private horne viewing should be as follows

To the extent they vary. we reject them.

December 31, 1999, by satellite carriers for the right to retransmit broadcast station signals to the

to 17 esc § 119(c)(3). that the compulsory license fees to be paid from July 1, 1997 through



:\.PPE~D(X 1

Definitions:

[\:' EVIDE~CE -- .-\dmmed into evidence by CARP Panel prior to 4/17/97.
ADMISSIBLE \VITHOCT OBJECTION -- Panies agree that exhibit may be admitted into
evidence. but that admission cannot be treated as binding precedent for admissibility of
additional exhibits.-
ALL OTHER EXHIBITS -- May be used only to clarify testimony of a witness concerning
the exhibit that was shown to and discussed with that wimess.

SBCA DIRECT EXHIBITS

United Video Pre-1989 Cable Copyright Refunds. 3/10/95 (Parker 4/8)
~Y1arked: 2891: ReceIved ~ EVIDENCE 2892 by motion at hearing

., Southern Satellite Pre-1989 Cable Copyright Refunds. 3/3/95 (Parker 4/8)
Marked: 2891: Received IN EVIDENCE 2892 by motion at hearing

3 S\1l Pre-1989 Cable Copyright Refunds. 3/3/95 (parker 4/8) Marked: 28911.
Received ~ EVIDENCE 2892 by motion at hearing

Revised Table JH-1 "Copyright Royalties Paid by Cable Television Operators
Under Section 11 1 (1992-1995)" (CONFIDENTIAL) (4/10 Haring) Marked: 3061:
Received IN EVIDENCE 3067 by motion at hearing

5 Haring Testimony Errata re JH-1 (CONFIDENTIAL) (4110 Haring) Marked: 306
1; Received ~ EVIDENCE 3067 by motion at- hearing

6 Revised Table JH-3 "Rate Card - Selected Cable Networks (1992. 1995.
1997)" (4/10 Haring) Marked: 3062: Received IN EVIDENCE 3067 by
motion at hearing

7 Haring Testimony Errata re ffi-3 (4/10 Haring) Marked: 3062; Received IN
EVIDENCE 3067 by motion at hearing

8 Revised Table JH-S "Netlink: 'One-Stop' Program Package Prices (1992.
1995)" (4/10 Haring) Marked: 3064: Received IN' EVIDENCE 3067 by
motion at hearing



SHCA CROSS EXHIBITS

LX Donaldson. Lufkin and Jenrette. JT.+ (Trautman :'13) \1arked: 2961

2X Cable World Amcle (Trautman 3d3) \1arked: :: 12

3X Broadcasting & Cable 5i13 (Desser 3/1-+.) Marked: 378

'+X Chicago Professional Spons v. NBA. 95 F.3d 595 (7th eir. 1996) (Desser 3/14)
Marked: 388: ADMISSmLE WITHOur OBJECTION (official notice)

5X Desser Pre-filed Testimony - 1991 Satellite Rate Adjustment Proceeding
(Desser 3/14) Mar~~~: 419; ADMISSmLE WITHOur OBJECTION (prior
testimony already incorporated by reference)

6X Desser Live testimony - 1991 Satellite Rare Adjustment Proceeding (Desser 3/14)
Marked: 420; ADMISSffiLE \VITHOL,. OBJECTION (prior testimony
incorporated by reference)

7X Kagan Cable TV Programming (Desser 3/14) Marked: 456; Withdrawn: 459

8X Kagan's The State of DBS 1996 pp. 134-135 (Desser 3/14) Marked: 495

9X Congressional Record 11/29/94 - Hughes statement (Olson 3/17) Marked: 634;
ADMISSmLE WITHOm OBJECTION (Official Notice)

lOX SHVA Hearings 1/27/88 (Olson 3/17) Marked: 714; ADMISSmLE
WITHOUT OBJECTION (Official Notice)

11X WPIX Program Listing 3/23/97-3/29/97 (Graff 3/18) Marked: 833

12X Comparagraph - WGNIKTUJWPIX Weekdays Schedule (Graff 3/18) Marked: 852

13X Satellite Orbit March 1997 - C-band Satellite program schedule (Hummel 3/18)
Marked: 954

14X Decision in 1989 Cable Royalty Dist. Proceeding (April 27, 1992) (Kessler 3/18)
Marked: 1011; ADMlSSmLE WITHOm OBJECTION (official notice)

15X Jack Valenti Transcript 12/20/95 (Kessler 3118) Marked: 1021: ADMISSmLE
WITHOL,. OBJECTION

16X Decision in 1991 Satellite C:uri~r Rare Ad.iustIIlem Proceeding (May 1. 1992)
(cross-reference: SBCA 36X) (Cooper 3/19) Marked: 1094; ADMISSmLE



'WITHOCT OBJECTION (official notIce)

17X "Programmers Warehouse' (Cooper 3 19) \-larked: 1106

18X Other Comparisons (Cooper 3/19) .\1arked: 1108

19X CPB Web Page (Wilson 3119) Marked 1268

:OX PBS Fiscal Year 1995 Contributions. PBS 0147-0148 (Wilson 3/19)
Marked: 1282; ADMISSmLE \VITHour OBJECTION

21X Kagan Anicle 4/30193 (Wilson 3119) Marked-. 1303: ADMISSmLE
WITHOur OBJECTION (PBS P. 0149 ONLY)

22X PBS 0153 (Wilson 3/19) Marked: 1306

23X Crandall Testimony (Crandal! 3/20) Marked: 13i6

24X New York Times Commentary 9/13/89 (Sternfeld 3/20) Marked: 1524

25X Video-. Piece from NBC for "By Satellite" (Sternfeld 3120) Marked: 1539

26X Broadcasting & Cable aniele "Does Sky Have a Limit" (Sternfeld 3/20)
Marked: 1564

27X Nonnan Hecht Study 4/93 (McLaughlin 3/22) Marked: 1642

28X Kagan Cable TV Programming 9/30/95 p. 5 of 12 (flI"St page only of SBCA 7X and
35X) (McLaughlin 3/22) Marked: 1664

29X "News Corp Makes $1 Billion Bid to Enter US Satellite TV Market" (McLaughlin
3/22) Marked: 1741

30X From Owen/Wildman's "Video Economics" p. 24 re Network Economics (Owen
3/24) Marked: 1863; ADMISSmLE WITHOm OBJECTION

31X Modem Models of Program Choice pp. 125-126 (Owen 3/24) Marked: 1881;
ADMISSmLE WITHOUT OBJECTION

32X "Big Year for Big Four" Broadcasting & Cable 3/3/97 pp. 4-5 (Owen 3/24) Marked:
1895

33X "Earnings RoundUp - GE Gets Record Revenues" Broadcasting & Cable 1/16/97
pp. 4-5 (Owen 3/24) Marked: 1897
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)4X Gerbrandt transcrIpt 1::12.195 iGerbrandt 3 25) ~farked: :067

:5X Cable TV Programming 9/30/95 p. 5 of 1: USC 0(43) (cross-reference: SBCA -;-X
Ipp. 5. PBS 0014-0015): (SBC..;. 28X) (Gerbrandt 3 25) .\1arked: 2078:
AD:\lISSmLE \VITHOL"T OBJECTIO~ (Pomon only -- p. JSC 0043. redact
bottom 1/3 of page) NOT confidential

36X 1991 Satellite Carrier Rate Adjusunent Proceeding (May 1. 1992)
(cross reference: SBCA 16X. p. 19052 only) (Gerbrandt 3/25) .\1arked: 2125

3iX Kagan graph "Prime Time Viewing Trends" from The Economics of TV
Programming & Syndication 1996 p. 40 (Gerbrandt 3/25) Marked: 2126

38X Gerbrandt transcripC12.'13/95 (Gerbrandt 3125) Marked: 2132

JSC DIRECT EXHmITS

Errata Corrections to be Made to the Direct Written Testimony of Edwin S. Desser

IB Dec. 1996 FCC Video Competition Repon Marked: 3061; Received IN
EVIDENCE 3067 (by motion at hearing)

JSC CRQSS EXHIBITS

IX Sky Repon 3/18/97 (Parker 417) Marked: 2357

2X Echosw DBS Repon 1/22/97 (Parker 417) (Padden 4115) Marked: 2362

3X Cable-Telco Repon 3/24/97 (Parker 417) ~arked: 2365

4X Copyright Owners' Request for Documents letter to PG/JDS 12/12/96 (Parker
417) Marked: 2400

5X Satellite Carriers' Response to Copyright Owners Joint Document Request
12/17/96 (parker 4/7) Marked: 2400

6X Joint Spons Claimants follow-up request for documents (Parker 4/7) Marked:
2401

iX CRB Response to follow-up request 1/3/97 (Parker 417) Marked: 2401

3X "Top 100 MSOs" Cablevision 1/27197 p. 45 (Parker 4/7) Marked: 2~14



9X Super Star ConnectIon CopyrIght Form SA-3 ..+; 1..+/89 (Parker ..+/8) \farked: 2575:
ReceIved L'i Ey1DE~'iCE :592 by mouor. 2.( hearmg

LOX £:\11 Copynght Form SA-3 2.'2i'89 (Parker 4:8) \farked: 2593: Received N
EVIDE~CE by morlon at hearIng

llX Southern Satellite Systems. Inc. Copynght Form SA-3 3/1189 (Parker 4/8)
Marked: 2605: ReceIved L'i EVIDE~CE by motion at hearing

I2X DlRECTV Adds Superstation WGN to Its Channel Lineup" UV press release 31l8/9i
(Parker 418) Marked: 2618

13X Comm. Daily "Satellite TV Homes Could Lose Access to Superstations in 1995"
1/25/93 Vol 13 No:-15 (Parker 4/8) Marked: 2629

14X DlRECTV Web Site "Spons Blackouts" (cross-reference· portion of JSC Ex 2)
(Parker 4/8) Marked: 2641

15X SA-3 Blank Fonn (Larson 4110) Marked: 2913: Received IN EVIDENCE 3038
by motion at hearing

16X Account Period Summary 7/28/96 (SBCA 0150) CONFIDENTIAL (Larson 4/10)
Marked-. 2932; Received IN EVIDENCE 3039 by motion at hearing

17X Copyright Licensing Division Report of Receipts 3/27/97 (Larson 4/10)
Marked: 2961: Received L'l EVIDENCE 3041 (by motion at hearing) (SBeA
reserved right to challenge authenticity and completeness: reviewed. and no challenge
made)

18X Cable Data Corp. Special Run 95/2 Sample 3/3/97 (SBCA 0209) 51 pp.
CONFIDENTIAL (Larson 4110) Marked: 2971; Received IN EVIDENCE 3045
by motion at hearing

19X CRT 3.75/Syndex Surcharge Decision 47 Fed Reg 52146 (11/19/82) (Larson 4/10)
Marked: 2978 IN EVIDENCE 3045 by motion at hearing

20X NCTA v. CRT, 724 F.2d 176 (D.C. Cir. 1983) (Larson 4/10) Marked: 2979:
Received IN EVIDENCE 3046 by motion at hearing

21X Ensur Cable SA-3 95/2 (3/1196) (Larson 4110) Marked: 3002: Received IN
EVIDENCE 3050 (by mOtion at hearing) (SBCA reserved right to challenge
authenticiry and completeness: reviewed. and no challenge made)



22X Tesumony of G. Todd Hardy 216/92 CRT 91-3-SCRA (cover page & P. 6)
(Haring 4/10) \-farked: 3108

.., .......' S h S'lb T~' "116/0'" " I'H .--'. \, rep en I errnan ..sIunony _: , __ pp, 1 - t ( armg 4/1 0) ~1arked: 3122

24X POSI Hearing Brief for the Satellite Carriers before CRT 2/19/92 cover page &
pp. 45-46 (Haring 4110) Marked: 3125

25X 59 Fed Reg 67635-67636 "Definition of Cable System" 11/30/94 (Haring 4/11)
Marked: 3197; Received IN EVIDENCE by motion at hearing

26X 57 Fed Reg 3284-3296 "Definition of Cable System" 1/29/92 (Haring 4/11)
Marked: 3197; Re~~ived IN EVIDENCE by motion at hearing'

27X The Observer 3/1/97 "Murdoch Spends Slbn to Make Sky Top in US News
Corp's Tie-Up with Echostar Threatens the Supremacy of Cable. Says
Edward Helmore In !'jY' (Padden 4/15) \1arked: 3661

l8X The Financial Times 2/26/97 "Murdoch Empire Strikes Back in US TV" (Padden
4/15) Marked: 3662

29X Broadcasting & Cable 10/12/92 "Many Players Eye Retransmission POI...·, (Padden
4/15) Marked: 3673

30X 17 USCA § I 19 pp. 951-956 (Padden 4/15) Marked: 3689

31X Des Moines Register 2/26/97 (Padden 4115) Marked: 3713

32X Broadcasting & Cable 2/14/97 p.7 (Padden 4/15) Marked: 3713

33X Letter from Padden (ASKYB) to Hewitt (SBCA) 1/8/97 (Padden 4/15) Marked: 3713

34X "Confidential Draft" -- proposed legislative amendment (padden 4/15) Marked: 3713

35X Rupen Murdoch testimony 4/10/97 before US Senate Committee on Commerce.
Science and Transponation (Padden 4/15) Marked: 3713

36X Multichannel News 3/2/92 "Get Govt Out of All Carriage Decisions" (padden 4/15)
Marked: 3763

3iX Padden statement before House Subcommittee on Intellectual Propeny 3/17/93 cover
page, pp. 46-49 (Padden 4/15) Marked: 3563
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38X \lultichannel ~ews 5/28/90 "Once an Enemy. Padden Cuddles Up to Cable" (Padden
4/15) @ED OUT BUT NO TRANSCRlPT ENTRY FOR MARKING FOR
IDENTIFICATION; DISCCSSED AT 3/44 e( sea., Parties have a2reed to treat as. -
marked).

:';9X Camm. Daily 4/11197 "Ylurdach Plans Total Local Carriage From Satellite" pp 2-3
(Padden 4/15) Marked: 3790

:.i.OX Electronic Media 3/16/92 "Copyright Report Good for Studios" (Padden 4115)
Ylarked: 3798

ASKYB DIRECT EXHmrrS

Satellite Home Viewer Act: Section 119 (c)(3)(d) (Padden 4/15) Marked: 3586

.., Subscription Totals: Cable vs. Satellite 12/11/95 (Padden 4115) Marked: 3590

, Tel Cable AdvertIsement (to stay wIth cable rather than satellite) (Padden 4/15)
Marked: 3593: ADMISSmLE WITHOUT OBJECTION

4 Chart - Copyright Rates Established for Retransmission of Local Television
Broadcasts (Padden 4115) Marked: 3597

BROADCASTER CLAIMANTS CROSS EXHIBITS

IX 47 U.S.C. § 325 (Trautman 3/14) Marked: 1936: Received m EVIDENCE 1941 by
motion at hearing

2X "Home & Garden. Game Show Network & WGN ... to be Added to Primestar
Channel Line-Up' 12/10/96 (Parker 4/7) Marked: 2502

3X Denver. CO DMA (Nielsen) 11/93 (Shooshan 4111) Marked: 3512

CO:\fMERCIAL NEnvoBKS CROSS EXHnUTS

IX Ainime Avails. Inc. Web Page pp. 1-2 3/19/97 (Haring 4/10) Marked: 3182~

ADl\fiSSmLE WITHOUT OBJECTION

PROGRAM SupPLIERS

[~one]

..,,



8

PBS DIRECT EXHmITS

PBS CROSS EXHmlTS

Videotape - Fall 1996 (Wilson 3119) \1arked 1224: N EVIDE~CE (by motion at
hearing)

Videotape - Children's Programming (Wilson 3119) Marked: 1244: ~ EVIDE!'iCE
(by motion at hearmg)

IX 17 F.3d 344 (11th Cir.) (Parker 4/8) Marked: 2678: Received IN EVIDENCE 2846
by motion at hearing

3X Denver 5 6/30/96 (Parker 4/8) (marked by Dennis Lane. Program Suppliers) Marked:
2759

2X All Sub AuthiDeauth Count pp. 4-6 (Parker 4/8) Marked: 2694
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(i) The Copyright Office maintains an
"electronic reading room" by making
available certain: documents and records
on its World Wide Web page and by
providing access to documents that
affect the public in electronic format
pursuant to 5 USC 552(a)(2). Copyright
Office records in machine-readable form
cataloged from January 1, 1978, to the
present. including registration
information and recorded documents.
are available on the Internet. Frequently
requested Copyright Office circulars.
announcements. and recently propcsed
ciS well as final regulations are available
·n-Iir.e. The address for the Cop\'r~Q"t

SUMMARY: The LibrariaD·OlCongress.
upon recommendatlOD of~8Register of
Copyrights. is annCJUDdD& the
adjustment of the royalty rates for
superstation and networkalp1a under
the satelUte carrier compUlsory UcallSe,
17 U.S.C. 119.
EFFECTIVE DATE: January 1,'1998.
ADDRESSES: The full text of the CARP's
report to the Librariaa of Congress is
available for inspection and copying
during normal business hours in the
Office of the General Counsel, James
Madison Memorial Building. Room L\4­
403. First and Independence Avenue.
S.E.• Washington. D.C. 20540.
FOR FURTHER INFORMATION CONTACT:
David O. Carson. General Counsel.
William J. Roberts. Jr.. Senior Attorney
for Compulsory wcenses. or Tanva M.
Sandras. :\ttornev Advisor. P.O. Box

UBRA'RYOF~

Copyright OffIce.·

37 CFR Part 258

[Docbt No. tI-4 CARP IRA) .
., .

R.- AdluaUMnttor Hte
camer CompuIaoty Ua ·
AGENCY: Copyright 0fIlee. Library of
Congress.
ACTION: Final rule aad order.

Requesters for expedited proeeuing
must include in their rilqueata a
statement aettma foIth the basis for the
claim that a "compeWq need" exists
for the requeated iDlanDiadon, certifled
by the requeater to be true and comet
to the best of hi. or her knowledge and
belief. The 0fBce wQI d.s nnlne

whether to put a _ •••tlDr expedited
proceuiDg and wOl DGdfJ'tbe ncru-ter
oflUCh determ...........n ten (to)
days of receiptOf"~.··:-Iflf.a .
Nqu.tfarexpedl~Ja
approved, d . '.' '. ,..10 the
r8Il'*t will be ,... Ja
pncdcebl.. DeDWI·. . . ..~., _.
expedited . ~
to the ome.01. ."..
who will expedll..
Ncb appeel... _ .

.,. ..... , .' J ...:. J .il!:.......
5. SectiOD ~::==I~r:i::rmam, the p ,......... of

the ..ateDo» to 11IIIII.. ...._ than
$20.00 per bourar~~Q.·'

DaIecl: October 21.~..,.~ ',;- .. ..
. ...,......... :.,;. r;' ;~

"..,.,.ofCoPlri".Pl.+!:'!·;:.. .i . .

[PR Doc. 97-2...t.I'III!I!?~"'7i1:4~'1m1
aLING COH t4t~ _ .' . ;

.." r, . . ..'

•••••
{l} The Supervilory Copyright

Information Specialist will consider
requests for expedited processing of
requests in cases where the requester
demonatrates a compelling need for
such processing. The term "compelling
need" means:

(1) That a failure to obtain requested
records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safetv of an individuaL or

(2)With respect to a request made by
a person primarily engaged In

disseminating information. urgencv to
inform the public concerning actual or
alleged Federal Government activity.

Office's home page is: http://
www.loe.goy/copyright; information
may also be accessed by connecting to
the Library ofCongres&' bome page on
the World Wide Web. The address is:
http://www.loe.gov. Other Copyright
Office documents may be provided on
diIk when 10 reqaeaaed.

3. Section 203.4 ia amended by
reviliq puapeph (f) and adding a new
paragraph (i) to read u follows:

f20U ....... oif operdofi.
* • •. • •

(f) The otBee-wt11 respond to all
properly marbd ~ecl requests and all
perIODoIlJydellftncl written requ.ta far
~witldahnDty (20) workinc daya
ofnceiptbymthe.CopJdlbt
Information S . .. . InquiriealhoUld
be mailed to: t of6ee., GCIId.
P.O. Box·1a4oD t Station,
Wuhiqtcm. D.C. 20024. U hand
delivered; matIIi.Ua lhouJd go to:
Copyript Public Information OfBce, LM
401. Jamea Madiaoo Memorial BuildiDg,
Libraryof~ 101 Independence
Avenue.SJL.lVuhiqtcm,D.C.~C8

hoW'l are from. 8:30 Lm. to 5:00 p.m.,
Monday throup Friday. excluding
holidays. If it is determined that an
extenaion of time peater than ten (10)
workins days is n...." to reapond to
a requelt due to unumal circumstances,
as defined iD parqraph (i) of this
section, the Supervisory Copyright
Information Specialist shall so notify
the requester and give the requester the
opJX?rtunity to:

(1) Umit the scope of the request so
that it may be procesaed within twenty
(20. workins day., or

(2) Arrange with the Office an
alternative time bme for processing the.
request or a modified request. If a
request is denied, the written
notification will include the basis for
the denial, namea of all individuals who
participated In the determination. and
procedures available to appeal the
determination.

•••••

by addingthat the Office will process
requests granted expedited processing
status "as soon u is practicable."
EFOIA sec. B{a} {codified as 5 U.S.c.
552(a)(6){E)(iii}}.

E. Electronic Reading Room

The FOIA requires ..ncies to mab
available for iDJpectlOD ad copying
statements of policy ad iDterpretationa
not pubHshecliD the Pederalltel'ster.
and admiDiatntiYe admanuals and
inltruct10ne til ltafrthat affect the
public. S-U.S.~ 552(axZ~The Office
maiDtaiDa.theiIe....... iDpaper form
in U. Public IDIonMtIOD OffIce. See 31
CPR 203.4.TIi8~..~uiJeI agencies
tomab avUJable "'."computer
telec:OIllDlIm '.. • • by other
elec:troD1c Ill • in~ room
mateNla~ , .c::iIIIiIad on or after
October I,1~1AMC. 4 (codified
at 5 U.S.c. 552(a)(2). The .tatute
enn.ione that ........ will develop
both. traditional Nading room and an
electronic Z88din& IOOID. The Office
propoaea llD 1Dt8IimftlUJation .tating
whicbmaterlala are available on-line or
in an aceeaible.elec:tronic format

List ors.............7 CFR Put 203
Freedom oflnlormation Act. Policies

and procedw-..

Iaterim Replatfoaa
In conaideration of the foregoing, the

Copyright Office is amending part 203
of 37 CFR, chapter U, in the manner set
forth below:

PART 203-FREEDOM OF
INFORMATIONACT: POUCIES AND
PROCEDURES .

1. The authority citation for part 203
is amended to reed u follows:

Aathority: 17 U.s.c. 702; and 5 U.S.C. 552.
uamended.

2. Section 203.3 is amended by
revising paragraph (i) to read as follows:

§ 203.3 OrgMlzatJon.
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70977, Southwest Station, Washington.
D.C. 20024. Teiephone (202) 707-8380.

SUPPLEMENTARY INFORMATION:

Recommendation of the Register of
Copyrights

I. Background

Congress passed the Satellite Home
Viewer Act of 1988 to create a
compulsory copyright license. codified
at section 119 of the Copyright Act. for
the retransmission of over-the-air
television broadcast signals. 17 U.S.c.
119. Similar in many ways to the cable
compulsory license enacted by Congress
in 1976. the satellite carrier compulsory
license permits satellite carriers to
retransmit TV signals to their
subscribers upon semiannual
submission of royalty fees and
statements of account to the Copyright
Office. The royalty fees collected by the
Copyright Office are deposited with the
United States Treasury for subsequent
distribution to copyright owners of
programming retransmitted by the
satellite carriers.

Section 119 identifies two types of
television broadcast signals that are
subject to compulsory licensing:
superstations and network signals. A
superstation is the signal of any
commercial independent television
station licensed by the Federal
Communications Commission.
Examples of superstations retransmitted
by satellite carriers under section 119
are WTBS. Atlanta and WGN, Chicago.
A network station is defined as follows:

(A) A television broadcast station,
including any translator station or terrestrial
satellite station that rebroadcasts all or
substantially all of the programming
broadcast by a network station. that is owned
or operated by. or affiliated with, one or more
of the television networks in the United
States which offer an interconnected program
service on a regular basis for 15 or more
hours per week to at least 25 of its affiliated
television licensees in 10 or more States; or

(B) A noncommercial educational
broadcast station (as defined in section 397
of the Communications Act of 1934). 1

17 U.S.C. 119(d)(2). Examples of
network signals carried by satellite
carriers are ABC, CBS, and NBC. A
station of the Public Broadcasting
Service (PBS) would also be considered
a network signal under the statute.

Under the section 119 license.
satellite carriers can retransmit any
superstation they choose to any
subscriber located anywhere in the
United States. However, such is not the

'This IS the definition of a network signal after
the 1994 amendments to section 119. The earlter
definihon was the same one appeariniS in spction
111 cor the (:opvright Act.

:::ase with the retransmission of network
signals. Sdtellite carriers may only make
use of the license to retransmit a
[.etwork signal to a subscriber who
lCsides in an "unserved household." An
'unserved household" is defined as a
household that:

(Al Cannot receive through the use of a
conventional outdoor rooftop receiving
antenna, an over-the-air signal of grade B
intensity (as defined by the Federal
Communications Commission) of a primary
network. station affiliated with that network.
and

(B) Has not. within 90 days before the date
on which that household subscribes. either
initially or on renewal. to receive secondary
transmissions by a satellite carrier of a
network. station affiliated with that network.
subacribed to a cable s)"Ste~ that provides
the signal of a primary network. station
affiliated with that network.

17 U.S.C. 119{d)(10). Service of network
signals to subscribers who do not reside
in unserved households is an act of
copyright infringement. subject to the
remedies of chapter 5 of the Copyright
Act, unless the carrier is able to
negotiate a private agreement with
copyright owners to license all the
copyrighted works on those network
signals.

In creating the section 119 license in
1988, Congress established different
royalty rates for superstation and
network signals, based upon
approximations of what cable paid for
such signals under the section 111 cable
compulsory license. 17 U.S.C. 111. The
original rate for a superstation was 12
cents per subscriber per month. The
original rate for a network was 3 cents
per subscriber per month. Congress,
however, authorized a rate adjustment
procedure to change these rates in 1992.

n. The 1992 Rate Adjustment

At the time of passage of section 119.
the Copyright Royalty Tribunal was still
in existence. However, rather than
invest the Tribunal with authority to
adjust the section 119 rates, as was the
case for all other compulsory licenses in
the Copyright Act, Congress instead
gave the task to an ad hoc arbitration
panel assembled solely for that purpose.
The Tribunal.was given authority to
review the decision of the arbitration
panel, as is the Librarian in this
proceeding. but under a different
standard of review.

Congress also established a number of
factors for the arbitration panel to
consider in reaching its determination.
The statute provided:

[n determining royalty fees under this
paragraph. the Arbitration Panel shall
consider the approximate average cost to a
cable system for the nght to secondarily
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transmit to the public a primary transmission
made by a broadcast station, the fee
established under any voluntary agreement
filed with the Copyright Office in accordance
with paragraph (2),2 and the last fee proposed
by the parties, before proceedings under this
paragraph. for the secondary transmission of
superstations or network stations for private
home viewing. The fee shall also be
calculated to achieve the following
objectives:

(i) To maximize the availability of creative
works to the public.

(ii) To afford the copyright owner a fair
return for his or her creaUw work and the
copyright user a fair income nnder existing
economic conditions.

(iii) To reflect the mlative roles of the
copyright owner and tile oop)'rilht user in
the product made aVlliJable to the public with
l'8Ipect to relative a.ti.. contribution,
technological conlributloD. capital
investment, COlt. rillt, lIIyl:c:oatribution to the
opening of new mubIa lor creative
expression and media lor their
cooununication. '

(iv) To minimize any diuuptive impact on
the structure of the induitriel involved and
on generally prevai.liDa industry practices.

17 U.S.C. 119(c)(3)(B) (1988).
The arbitration pauel was given 60

days to reach its determiDation; it
delivered its report to the Copyright
Royalty Tribunal on.March 2,1992. The
panel recommended that the royalty fee
for netwark signals be raised from 3
cents to 6 cents per subscriber. 57 FR
19061 (May I, 1992). For superstations,
the panel recommended a two-tiered
rate structure. The panel was impressed
with Congress' consideration of the
application of syndicated exclusivity
protection on the satellite industry.
With respect to cable retransmissions of
broadcast signals, broadcasters may
purchase exclusive rights to broadcast
programming within their local market,
and any cable operator importing the
same programming into the
broadcaster's local market is required to
black it out. Congress directed the FCC
in 1988 to consider adopting syndicated
exclusivity rules for the satellite
industry. but the Commission ultimately
determined that it wu not technically
feasible for satellite carriers to black-out
programming. See 6 FCC Red. 725
(1991). To make up for this
technological deficiency, the panel
imposed a higher royalty rate to
compensate for the loss of exclusivity
protection.

For superstations. if they had been
retransmitted by a cable system rather
than a satellite carrier and would have
been subject to the FCC's syndicated
exclusivity rules, the panel adopted a
rate of 17.5 cents per subscriber per
month. 57 FR at 19061 (1992). For

! No sucn voluntary agreements were reached
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~ignals that would not have been subject
to the syndicated exclusivity rules for
cable (known as "syndex proof'
signals). the panel adopted a rate of 14
cents per subscriber per month. id.

The Copyright Royalty Tribunal,
reviewing the panel's decision only
under a contrary to law standard,
adopted the rates recommended by the
arbitration panel. 57 FR 19052 (1992).
The Tribunal did, howev8l', s~bstitute a
new effective date for the rates, because
it determined that the panel misapplied
the statute. [d. at 19053 (rates effective
on date of issuance of Tribunal's order,
May 1, 1992, not January 1; 1993 date
recommended by panel). No appeal of
the Tribunal's order was taken.

m. Satellite Home Viewer Ad of 1994

The rates adopted by the Tribunal in
1992 were to last only until the end of
1994, when the section 119 license was
slated to expire. However, in 1994,
Congress passed the Satellite Home
Viewer Act of 1994, which extended the
section 119 license another 5 years. In
reauthorizing the license, Congress
made several changes to ita provisions.
Another rate adjustment-this
proceeding-was scheduled to take
place, and the duty of conducting the
proceeding was given to a copyright
arbitration royalty panel (CARP), with
review by the Librarian of Congress.

The most significant change to section
119 made by the 1994 amendments. for
purposes of this proceeding, was a
change in the factors to be applied by
the CARP to detennine the new royalty
rates. Rather than focus on the price
paid by the cable industry for similar
retransmissions, Congress required that
the royalty fees for superstations and
network signals represent the fair
market value. 17 U.S.C. 119(c)(3)(D)
(1994).

Although Congress intended to
replace the statutory criteria for
adjusting the royalty rates from the 1988
Act with the new "fair market value"
standard, a scrivener's error was made
in the 1994 Act. The result was that the
original provisions of section
119(c)(3)(B) remained, and the new
provisions inadvertently replaced the
subparagraph determining those parties
subject to pay the section 119 royalty
fees. Certain copyright owners to this
proceeding requested clarification of the
statute, and the Library issued an order
prior to commencement of the CARP
instructing the CARP to apply only the
new fair market value provisions. and to
disregard the old criteria of section
119(c)(3)(B). Order in Docket No. 96-3
CARP SRA Uanuary 6.1997).

The royalty rates adopted in the 1992
rate adjustment were incorporated into

the 1994 Act. subject to adjustment in
this proceeding. The rates adupted in
this Order shall remain effective until
December 31.1999. the current date for
the section 119 compulsory license.

IV. This Proceeding

Pursuant to section 119(c)(2), the
Librarian of Congress initiated this
proceeding with publication of a
Federal R.egister notice on June 11,
1996, establishing a voluntary
negotiation period and a precontroversy
discovery schedule. J 61 FR 29573 Uune
11,1996). The schedule was vacated on
September 19,1996, at the request of
certain copyright owner parties, Order
in Docket No. 96-3 CARP SRA
(September 19,.1996), and rescheduled
on October 29,1996. Order in Docket
No. 96-3 CARP SRA (October 29,1996).
The CARP was convened on March 3,
1997.

The following parties submitted
written direct cases to the CARP: (1)
Joint Sports Claimants ("JSC"),
representing national sports associations
including Major League Baseball, the
National Basketball A.ssociati~n, the
National Hockey League, and the
National Collegiate Athletic
Allsodation; (2) the Public Broadcasting
Service ("PBS"); (3) the Commercial
Network Claimants ("Commercial
Networks"), representing the National
Broadcasting Co., Inc., Capital Citiesl
ABC, Inc. and CBS. Inc.; (4) the
BroadcasterClaimants Group
("Broadcaster Claimants Group"l.
representing certain commercial
television stations whose signals are
retransmitted by satellite carriers; (5) the
Program Supplier Claimants ("Program
Suppliers"), representing various
copyright owners of motion pictures,
television series and specials; (6) the
Music Claimants ("Music Claimants"l,
representing the American Society of
Composers, Authors and Publishers,
Broadcast Music, Inc., and SESAC, Inc.;
(7) the Devotional Claimants
("Devotional Claimants"), representing
various copyright owners of religious
programming; (8) the Satellite
Broadcasting lit Communications
Association ("SBCA"), reJ1resenting
AlphaStar Television, Inc., BosCom.
Inc., Consumer Satellite Systems.
DirecTV, Inc., EchoStar
Communications Corp.. Netlink USA,
PrimeStar Partners L.P., Prime Time 24
Joint Venture. Southern Satellite
Systems. Inc., and Superstar Satellite
Entertainment; and (9) American Skv
Broadcasting L.L.C. (".\SkvB")

J The voluntary negotiation renod proved
,Hlsuccessful as no alqeeJuent.s ':,''''fl' rt~<lr:hpd.

The CARP held oral h~gs on the
written cases and evidence, and oral
~,gument on the proposed findings of
clct and conclusions of law. The CARP
sl!bmitted its report to the Librarian on
August 29. 1997.

The CARP concluded that rates for
both networks signals and superstations
should be adjusted upwarda to 27 cents
per subscriber per month. In addition,
the Panel determined that no royalty fee
should be paid for the retranamiuion of
superstations within the superstations'
local markets, and that it had no
authority to set a royalty rate for
retransmissions of network aipals.
within their local markets. The Panel
recommended July 1. 1987.uthe
effective date for the .........

Section 802(0 of the CopyrIgh.tAct
provides that [wlithin eo.,. after
receiving the report ef .eopyl'igbt
arbitration royalty panel.. •.*. the
Librarian of Congreu, upoll .tha
recommendation of the ResIater of
Copyrights shall adopt CR I8fect the
determination of the pmel.t· 17 U.S.C.
802(1). Today's order gftbe lJbrarian
fulfills this statutory obliption.

V. The Librarian's Scope oIllniew
The Librarian of CoDgreu has, in

previous proceedings. cIi8c:uaed his
narrow scope of review ofCARP
determinations. See 52 Fa 8558
(February 12, 1997) (DART distribution
order); 61 FR 55653 (October 26,1996)
(cable distribution order). The salient
points regarding the scope of review,
however, merit repeating.

The Copyright Royalty Tribunal
Reform Act of 1993 created a unique
system of review of a CARP's
determination. Typically. an arbitrator's
decision is not reviewable. but the
Reform Act created two layers of review:
the Librarian and the Court of Appeals
for the District of Columbia CIrcuit.
Section 802(0 directs the Librarian to
either accept the decision of the CARP
or reject it. If the Librarian rejects it, he
must substitute his own determination
"after full examination of the record
created in the arbitration proceeding."
Id. If the Librarian accepta it, then the
determination of the CARP has become
the determination of the Librarian. In
either case, through issnance of the
Librarian's Order, it is his decision that
will be subject to review by the Court
of Appeals.

Section 802(0 of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP "unless the Librarian
finds that the determination is arbitrary
or contrary to the provisions of this
title." Neither the Reform Act nor its
legislative history indicates what is
meant specifically by "arbitrary," but
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there is no reason to conclude that the
use of the term is any different than the
.. arbitrary" standard described lQ the
Administrative Procedure Act (APA). 5
U.s.c. 706(2)(A).

Review of the caselaw applying the
APA "arbitrary" standard reveals six
factors or circumstances under which a
court is likely to find that an agency
acted arbitrarily. An agency is generally
considered to be arbitrary when it:

(1] Relies on factors that Congress did
not intend it to consider:

(2) Fails to consider entirely an
important aspect of the problem that it
was solving;

(3) Offers an explanation for its
decision that runs counter to the
evidence presented before it;

(4) Issues a decision that is so
implausiblE! that it cannot be explained
as a product of agency expertise or a
difference of viewpoint:

(5) Fails to examine the data and
articulate a satisfactory explanation for
its action including a rational
connection between the facts found and
the choice made; and

(6) When the agency's action entails
the unexplained discrimination or
disparate treatment of similarly situated
parties.
Motor Vehicle Manufacturers Ass'n v.
State Farm Mutual Insurance Co.. 463
U.S. 29 (1983); Celcom Comm. Corp. v.
FCC, 789 F.2d 67 (D.C. Cir. 1986];
Airmark Corp v. FAA, 758 F2d 685 (D.C.
Cir. 1985).

Given these guidelines for
determining when a determination is
"arbitrary,''' prior decisions of the courts
reviewing the detenninations of the
former Copyright Royalty Tribunal have
been consulted. The decisions of the
Tribunal were reviewed under the
"arbitrary and capricious" standard of 5
U.S.c. 706(2)(A) which. as noted above.
appears to be applicable to the
Librarian's review of the CARP's
decision.

Review of judicial decisions regarding
Tribunal actions reveals a consistent
theme: provided that the Tribunal
adequately articulated the reasons for its
decision, specific determinations were
granted a relatively wide "zone of
reasonableness." See National Ass'n of
Broadcasters v. CRT, 772 F.2d 922 (D.C.
Cir. 1985); Christian Broadcasting
Network v. CRT, 720 F.2d 1295 (D.C.
Cir. 1983); National Cabie Television
Ass'n v. CRT, 689 F.2d 1077 (D.C. eir.
1982); Recording industry Ass'n of
America v. CRT. 602 F.2d 1 (D.C. Cir.
1981). /\s one Danel of the D.C: Circuit
succinctly not~d:

To the extent that the statutof'.' objectives
determine a range of reasonabl,'-,ovaltv rates

that would serve all these objectives
adequately butlo differinR degrees. the
Tribunal is free to choose among those rates.
and courts are Without authority to set aSide
the particular rate chosen by th~ Tribunal if
it lies within a 'zonl' ofc-easonableness."

Recording Industrv Assn ofAmericQ v.
CRT, 662 F.2d I, 9 (DC. Cir. 1981).
Because the Librarian is reviewing the
CARP decision under the same
"arbitrary" standard used by the courts
to review the Tribunal, he must be
presented with a detailed rational
analysis of the CARP's decision. setting
forth specific findings of fact and
conclusions of law. This requirement of
every CARP report is confinned by the
legislative history to the Reform Act
which notes that a "clear report setting
forth the panel's reasoning and findings
will greatly assist the Librarian of
Congress." H.R. Rep. No. 103-286, 103
Cong., 1st Sess. 13 (1993). Thus, to
engage in reasoned decisionmalcing, the
CARP must "Weigh all the relevant
considerations and' • * set out its
conclusions in a fonn thappennits [a
detennination of] whether it has
exercised its responsibilities lawfully."
National Cable TeleVIsion Ass'n v. CRT,
689 F.2d 1077. 1091 (D.C: Cir. 1982).
This goal cannot be reached by
"attempt(ing) to distinguished
apparently inconsistent awards with
simple, undifferentiated allusions to a
10,000 page record." Christian
Broadcasting Network, inc. v. CRT, 720
F.2d 1295. 1319 (DC. Cir. 1983).

It is the task of the Register to review
the report and make her
recommendation 10 the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner. the
Librarian should' ubstltute his own
determination.

VI, Review of the CARP Report

Section 251.55(a) of the rules provides
that "[alny party to the proceeding may
file with the Librarian of Congress a
petition to modify or set aside the
determination of a Copyright Arbitration
Royalty Panel with-in 14 days of the
Librarian's receip1 of the panel's report
of its determination. '17 CFR 251.55(a).
Replies to petitions to modify are due 14
days after the filin~ of the petitions. 37
CFR 251.55(bl.

The followmg parties filed petitions
to modifv: SBC:\. EchoStar
Commu~icationsCorp. ("EchoStar").
and commerCIal "etworks. Replies were
filed bv JSc. Broadcaster Claimants
Group: PBS. Program Suppliers.
Commercial0:etw;JrKs. :-'1usic Claimants
and DevotIOnal C1almants (collectivel\'.
"Copyright OWI11'1S'! PBS. ISC and .
Broadcaster (LlirId"l; Group
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(collective. "Certain Copyright
Owners"). and EchoStar.

Satellite carriers oppose the decision
of the CARP. while copyright owners
are generally supportive of it. SHCA
offers numerous reasons why, in its
view, the Panel's decision is arbitrary
and contrary to law. EchoStar confines
its comments to the Panel's decision not
to establish a royalty rate for the local
retransmission of network signals by
satellite carriers, and Commercial
Networks request a "clarification" of the
Panel's ruling in order to construe it to
mean that the 27 cent fee for network
signals applies to any local
retransmission of network stations to
subscribers in UII88I'V'8d households.
Certain Copyright Owners challenge
EchoStar's standing to file a § 251.55
petition to modify in this proceeding,

Section 251.55 of the ndes assists the
Register of Copyrights in making her
recommendation to the Librarian, and
the Librarian in conducting his review
of the CARP's decision by allowing the
parties to the proceeding to raise
specific objections to a CARP's
determination. As required by section
802(0 of the Copyright Act, if the
Librarian detennines that the Panel in
this proceeding has acted arbitrarily or
contrary to the provisions of the
Copyright Act, he must "after full
examination of the record created in the
arbitration proceeding, issue an order
setting the royalty fee· * *." 17 U.S.c.
802(0.

VII. Review and Recommendation of
the Register

As discussed above. the parties to this
proceeding submitted petitions to the
Librarian to modify the Panel's
detennination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in identifying what
evidence and issues in this large
proceeding, in the eyes of the
petitioners, are areas where the Panel
may have acted improperly, thereby
requiring the Librarian to substitute his
own determination. The law gives the
Register the responsibility to make
recommendations to the Librarian
regarding the Panel's determination. 17
U.S.c. 802(£1, and in so doing she must
conduct a thorough review.

After reviewing the Panel's report and
the record in this proceeding, the
Register has determined that there are 6
primary aspects of the Panel's decision
that warrant dt,tailed discussion and
.1nalvsis:

(1) Whether the Panel correct Iv inlerprpteci
and applied the statutory s.tanda~d for
determll:lI1~ rovaltv fees:
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(2) Whether the Panel acted arbitrarilv in
adopting the license fees paid by cable '
networks as the benchmark for determining
section 119 fees:

[3} Whether the Panel should have made
certain adjustments in the benchmark rates it
adopted; •

(4) Whether it was permissible for the
Panel to adopt the same rate for superstations
and network signals;

(5) Whether the Panel correctly declined to
adopt a royalty rate for local retransmission
of network signals by satellite carriers; and

(6) Whether the Panel supplied the
appropriate effective date for the newly
established royalty fees.

SBCA has made additional arguments
in its petition to modify as to why the
Panel's decision should be set aside.
These arguments. which primarily
involve evaluation of the evidence and
allege deficiencies in the discovery roles
for CARP proceedings, are addressed at
the end of this section.

/\. Determination of Fair Market Value

1. Action of the Panel

A fundamental dispute between
satellite carriers and copyright owners
in this proceeding is the meaning of the
term "fair market value" as used in
section 119(c)(3)(D) of the Copyright
Act. That section provides; 4

In determining royalty fees under this
paragraph. the Copyright Arbitration Panel
shall establish fees for the retransmission of
network stations and superstations that most
clearly represent the fair market value of
secondary transmissions. In determining the
fair market value. the Panel shall base its
decision on economic, competitive. and
programming information presented by the
parties. including-

(i) The competitive environment in which
such programming is distributed, the cost for
similar signals in similar private and
compulsory license marketplaces. and any
special features and conditions of the
ratransmission marbttplace;

(ij) The economic impact of such fees on
copyright owners and satellite carriers; and

(iii) The impact on the continued
availability of secondary transmissions to the
public.

17 U.S.C. 119(c}(3){D).
The Panel examined this provision.

and the legislative history. and
detennined that fair market value meant
the prize that would be negotiated in a
free market setting as compensation for
the satellite carriers' right to retransmit
network and superstation signals
containing the copyright owners'
copyrighted programming. The Panel
staled that:

• As discussed above, section 119(cj(3)[D) is Ihe
:lpprnpri'ltB statutory provision govermng lhe
,I\ilustment of royalty rales, Section 1 191 Ll(J)[BL
which also prescnbes royalty adjustment factors,
,"'as !nadvertently left in the statute aftP,T the 1994
.rnendrrAelHs. .

[Tlhe language. structure. and legislative
history of the 1994 amendments to section
119 suggest the Panel is directed to
determine actual fair market value and "in
determining the fair market value' • • base
its decision· • • .. upon the non-exhaustive
list of considerations. We interpret the phrase
"base its decision" to require the Panel to
consider each enumerated type of
information but. the weight to be accorded
each consideration must necessarily depend
upon the quality and quantity of the evidence
adduced and its relative significance to a
determination of actual fair market value. All
evidence falling within the enumerated types
of information must be considered but the
evidence which is more probative of fair
market value must be accorded greater
weight than less probative evidence' • '.
The Panel agrees that the fair marlcet value
rate is that which moet closely approximates
the rate that would be negotiated in a free
market between a willing buyer and a willing
seller.

Panel Report at 17 (emphasis in
original).

2. Arguments of the Parties
SBCA ll.S8era that the Panel

misapprehended the meaning of "fair
market value," and that it should have
determined the section 119 fees in
accordance with what cable operators
pay for distant signals under the section
111 cable compulsory license. SBCA
Petition to Modify at 12. "Fair market
value is a Congressionally defined term,
and thus cannot be considered under
the 'traditional' sense. as urged by the
[Copyright! Owners." [d. at 14. SBCA
cites certain 1994 floor statements at
length as evidence that Congress
intended that section 119 royalty rates
be set on a parity with cable rates.

DeConcini: Copyright license parity with
cable is the central feature of the fair market
standard articulated in this legislation. The
inclusion of specific guidance to the
arbitration panel to take into consideration
the competitive environment in which
satellite programming is distributed is
essential to ensure that satellite carriers are
not required to pay higher royalty fees than
cable operators· • * I am confident that the
arbitration panel will take steps to ensure
that the royalty fee paid by satellite carriers
are on par with those paid by cable operators.
The guiding criteria for the arbitration panel
to establish fair market value in this
legislation will accomplish that objective.

• • • The fact that the Senate agrees with
the House on this compromise language is
due to the criteria that defines fair market
value in the bill. I have long opposed the
imposition of royalty fees based simply on
the mechanical application of some
conceptual fair market value formula· • •
The arbitration panel will take steps to
ensure that the royalty fees paid by satellite
carriers are on par to those paid by cable
operators. The guiding criteria for the
arbitration panel to establish fair market
value will accomplish thiS objective.

140 Congo Rec. S14105, 14106 (daily ed.
Oct. 4. 1994).

Brooks: In the hard-fought compromise
reached on this bill. the factors to be
considered under the bill's "fair market
value" determination have been made more
specific. I would note that in determining fair
market value. we intend that the copyright
arbitration panel consider all the factors
raised by the parties. including cable rates.

140 Congo Rec. H9270 (daily ed. Sept.
20.1994).

Hughes: ILJegislation CODwmplates that the
panel will look to the competitive
environment in which HCtioD. 119
retransmissions are diltributed u well u the
cost& of distribution of .imiJu .ipals in
similar private and compulsory license
marketplaces. includlDa the caDle copyright
fees under section 111. ThIs will help ensure
that there is vigorous competWon and
diversity in the video pmgramming
distribution industry.

140 Congo Rec. H9271 (dailyed. Sept.
20,1994).

Synar.1 am also hopeful that any fee
resulting &om the fair mubtvalue standard
does not disadvantap the delivery of satellite
lIansmissions vis-.-via the delivery of cable
retransmission under the -=don 111
compulsory license' * • It is my hope that
the fees set for satellite retnDamissions under
the fair market value standard will, among
other things, reflect the competitive
environment in which thoR nrtransmissions
ara distributed. There is little question that
Congress would like to .-we that there is
vigorous competition and divenity in the
distribution of video programming and the
determination of fair market value fees
should reflect that intent.

140 Congo Rec. H9272 (daily ed. Sept.
20,1994).

According to SBCA. these floor
statements provide clear Congressional
direction that the royalty fees for section
119 are to be either identical or
substantially similar to those paid by
cable operators under section111. SBCA
provided testimony demonstrating that
cable operators pay 9.8 cents per
subscriber per month for superstations,
and 2.45 cents per subscriber per month
for network signals. and submits that
the Librarian should adopt these rates.
SBCA Petition to Modify at 18.

Copyright Owners contend that the
Panel acted correctly in attributing the
plain meaning to the term "fair market
value," and properly rejected SBCA's
position that the rates paid by cable
under section 111 is the governing
factor in determining fair market value.
Copyright Owners Reply at 12,
Copyright Owners' note further that
even one of SBCA's own expert
witnesses. Mr. Harry Shooshan.
conceded at the hearing that Congress
intended to accord the conventional
meaning to "fair market value," rd.
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Copyright Owners also submit that
portions of floor statements delivered at
the time of passage of the 1994 Satellite
Home Viewer Act are not proper
legislative history and must be given
little, if any, weight.Id. at 14-15 (citing
Overseas Educ. Ass'n. Inc. v. FLRA. 876
F.2d 960 (D.C. Cir. 1989); In the Matter
of Sinclair, 870 F.2d 1340 (7th Cir.
1989)). Rather, the text of the statute is
the principle source for determining its
meaning. Id. at 15 (citing West Virginia
Hasp. v. Casey, 499 U.S. 83 (1991).

3. Recommendation of the Register
The Panel determined that the term

"fair market value" should be accorded
its plain m~i.e.,the price a
willing buyer and a willing seller would
negotiate in a free marketplace-and
that the economic, competitive, and
programming information presented by
the parties provided the evidence to
determine what fair market value
royalty rates would be under the
satellite carrier compulsory license. The
Register concludes that this decision is
not arbitrary, nor is it contrary to law.

Both SBeA and Copyright Owners
contend that the meaning of "fair
market value" is a matter of statutory
interpretation. Moreover, it is a well­
established principle that, in
interpreting the meaning of a statute, the
language of the law is the best evidence
of its meaning. Sutherland Stat. Canst.
§ 46.01 (5th Ed.).

The express words of the statute
charge the Panel with determining the
fair market value of retransmitted
broadcast signals by satellite carriers. Id.
(plain meaning of the statute governs its
interpretation). The Panel determined
that "fair market value" meant the price
that would be negotiated between a
willing buyer and a willing seller in a
free marketplace. Panel Report at 17.
The Register determines that this is not
an arbitrary interpretation of the
meaning of "fair market value," nor is
it contrary to law. See Black's Law
Dictionary 537 (5th Ed. 1989) (definition
of "fair market value").

In the 1994 amendments Congress
stated that "[iln determining the fair
market value, the Panel shall base its
decision on economic, competitive, and
programming information presented by
the parties" ...... 119 U.S.C.
119(c)(3)(d}. Congress then included in
that amendment a nonexhaustive list of
the types of "economic, competitive,
and programming information" that the
Panel must consider in fashioning
royalty rates that represent fair market
value. That the list is nonexhaustive is
significant, for there may be other types
of information presented by the parties
that. while not falling within one of the

enumerated categories, is nevertheless
relevant to the issue of what the fair
market value royalty rates should be.
The Panel would be responsible for
considering this type of information as
well, if it were relevant to determining
fair market value.

The Register does not interpret the
enumerated categories of "economic,
competitive, and programming
information" (for eXlUDple, costs in
similar private and compulsory license
marketplaces) as establishing criteria
that define the meaning of "fair marlcet
value." To do so would, in the Register's
view, run contrary to the plain meaning
of the statute. Sutherland Stat. Const.
§ 47.07 (5th Ed.). Likewise, the Register
does not see any support for the
argument that one of the enumerated
categories of information. such as the
compulsory license fee paid by cable
under 17 U.S.C. 111, must be accorded
more weight than another. The House
Committee Report to the 1994
amendments mues it clear that this
should not be the case. See H.R. Rep.
No. 703, 103d Cong.. 2d Sess. 10 (1994)
("In order to aid the panel. the
Committee adopted an amendment
offered by Mr. Hughes directing the
panel to consider economic,
competitive, and programming
information presented by the parties as
well as the competitive environment in
which such programming is distributed.
This would, of course, include cable
rates, but those rates are not to be a
benchmark for setting rates under
section 119; they are only one
potentially [sic) piece of evidence in
reaching the objective fair market
value."). The Register, therefore,
determines that the Panel did not act
arbitrarily or contrary to law in
determining the meaning of fair market
value.

Although the Panel determined that
its plain meaning of fair market value
controlled their interpretation. the Panel
nevertheless consulted the legislative
history to the 1994 amendments and
concluded that "[wJe find no support
for the proposition that Congress did not
mean what it said. The legislative
history reveals no intent to attach a
unique meaning to the commonly
understood and well-established 'fair
market value' term." Panel Report at 16.

A review of all floor statements
offered at the time of passage of the
1994 amendments reveals considerable
differences between the views of the
two Chairmen and some of the
members. These differences are
accentuated by a later floor statement
offered by Chairman Hughes when he
introduced a bill that would make
technical corrections to the 1994

Satellite Home Viewer Act. 140 Congo
Rec. E2290 (daily ed. November Z9,
1994) (statement of Rep. Hughes).

The statement of Chairman DeConcini
offers the greatest support to the
argument that the rates established in
this proceeding should approximate
what cable pays under the cable
compulsory license. 140 Cong. Rec.
514105 (daily ed. Oct. 4, ~994) ("I am
confident that the arbitration panel will
take steps to ensure that the royalty fee
paid by satellite carriers are on par with
those paid by cable operators").
Representative Synar'. comments
suggest his desire that a satellite rate
adjustment produce ra_ comparable to
the cable compulsory lic:eDae, but he
does not state that QlPlic:ation of the fair
marlcet value standUa thould or must
produce such compuabW.ty. The
statements ofRep~Brooks and
Hughes provide that cable compulsory
license rates are one of the factors to be
considered by the Panel, but they do not
indicate that they are the'only or
controll~factor.

The ReglStar has consulted the
caselaw in detel'JJliDiD& the weight to be
accorded floor statement. made by
Congressmen dUI'iDs the pusage of
legislation. The cueJaw provides that
floor statements of legislators are to be
given little weight Gan:ia v. U.S., 469
U.S. 70, 78, (1984); Zuberv. Allen, 396
U.S. 168, 186 (1969) ("Floor debates
reflect at best the understanding of
individual Congreumen"). The
reasoning behind this principle was
aptly described by the Federal Circuit
Court for the District of Columbia:

lIlt is necessary for judpa to exercise
extreme caution before coacludiDg that
statement made in floor debete. or at a .
hearing. or pnnted in a committee document
may be taken as statutory ppel. Otherwise.
they run the risk of readiDlauthentic insight
into remarks intended to ...,. quite different
purposes. Furthermore, to the degree that
judges are perceived u sruPins any
fragment of legislative history for insights
into congressional inteDt, to that degree will
legislators be encounpd to salt the
legislative record with UDilateral
interpretations of statutory provisions they
were unable to persuade their colleagues to
except· • ".

Int. Broth. ofEIec. Wkrs. Loc. U, 474 V.

NLRB, 814 F.2d 697 (D.C. Cir. 1987)
(Buckley, concurring); see also Overseas
Educ. Ass'n. Inc. V. FLRA, 876 F.zd 960,
975 (D.C. Cir. 1989) ("While a sponsor's
statements may reveal his
understanding and intentions, they
hardly provide definitive insights into
Congress' understanding of the meaning
of a particular provision") (emphasis in
original).

Of greater importance in discerning
the intent of Congress. as opposed to the
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statements of individual Members. is
the fact that Congress changed the
statute in 1994. When Congress decides
to change a statute. the decision to do
so signifies that it intended to change
the meaning. Brewsterv. Gage. 280 U.S.
327,338 (1932); United States v. NEC
Corp., 931 F.2d 1493, 1502 (11th Cir.
1991); In re Request for Assistance. 848
F.2d 1151, 1154 (11th Cir. 1988), cert.
denied sub. nom., Azar v. Minister of
Legal Affairs. 488 U.S. 1005 (l989). That
is what occuned here. II Congress had
truly intended cable compulsory license
rates to govern the adjustment of fees in
this proceeding. then it would not have
amended the statute inl994 to proVide
for a fair market value determination.5

In sum, while floor statements by
some Members indicate an intent that
fair market value-be determined in
various ways. by looking at the statute,
committee reports. floor statements and
colloquies the Register does not find any
special meaning or limitation attached
to the term "fair market value" and.
therefore. must rely on the plain
language of the statutlt and the plain
meaning of the term. The Panel. in the
view of the Register. therefore. did not
act arbitrarily. or contrary to law in its
interpretation of the meaning of "fair
market value."

B. The Cable Network Fee Benchmark

1. Action of the Panel
In order to determine fair market

value royalty rates as required by
sltCtion 119(c){3)(D), the Panel
considered the voluminous testimony
and exhibits presented by the parties.
Witnesses for PBS. JSC. the Commercial
Networb. SBCA, and ASkyB sponsored
economic analyses and testified as to
their calculation of fair market value.
The copyright owners used empirical
data of license fees paid to certain cable
networb by multichannel video
programming distributors (principally
cable operators). while satellite carriers
focused primarily on the license fees
paid by cable operators under section
111.

The Panel specifically endorsed the
approach taken by pas, and its
principal witness. Ms. Linda
McLaughlin. Using data supplied by an
industry survey groUp.6 Ms. McLaughlin
examined the license fees paid by

• There is no question lbat lbe principal factor for
determining rates under lbe 1988 legislation was
lbe rates paid by cable. 17 U.S.c. 119(c)(3)(B) (1988)
{the Panel "shall consider the approximate average
cost to a cable system for lbe right to secondarily
transmit to the public a primary transmission made
by a broadcast station' ••."}.

"The data was supplied by Paul Kagan
!\ssociates. a leading infonnation and data companv
in tho Video industn'.

multichannel video programming
distributors ("MVPDs") to license the
viewing rights to 12 popular basic cable
networks. These networks are ABlE.
CNN. Headline News. Discovery, ESPN,
the Family Channel, Lifetime, MTV.
Nickelodeon. TNN, TNT. and USA. Ms.
McLaughlin testified that these basic
cable networks represented the closest
alternative programming to broadcast
programming for satellite homes. and
that studies indicated that consumers
value networks and superstations as
least as highly as popular basic cable
networks. Direct Testimony of Linda
McLaughlin at 2-5. She then calculated
a "benchmark" rate for these networks
to be used by the Panel as representative
of the fair market value of broadcast
signals retransmitted by satellite
carriers:
* * * 1have calculated a buic cable oetwork
benchmark price and uaedit to estimate a
minimum compulaory license fee for
satellite-retranlmitted broadcast stations. The
average license fee of the 12 popular basic
cable networ.b wu 18 cents in 1992-wben
the maximum satellite compulsory rate wu
17.5cen~d bu rUen to 24 cents in 1995,
an annual increue of ten percent per year.
The license ... for th_ 12 buic cable
networks uti fmecut to increue to an
average of 28 cents in 1997, 27 cents in 1998
and 28 cents in 1999. Thiasugpats that the
compulaory rate for satellite retranamitted
stations should increue at leut
correspondingly with the average prices for
basic cable networks. to an average at least
27 cents for the 1997-99 period.

Id. at 7.
The Panel endorsed Ms. McLaughlin's

approach because it detennined that it
represented the closest model. of those
presented. to a free market negotiation
for satellite carriage of broadcast signats.
and because it was the most
conservative approach offered by the
copyright owners. Panel Report at 29­
30. The Panel rejected the analysis of
JSC (Testimony of Mr. Larry Gerbrandt)
as too narrow,7 and the analysis of the
Commercial Networks (testimony of Mr.
Bruce Owen) as too speculative. II The
Panel also rejected the analyses of saGA
and ASlcyB because it determined that
their analyses did not comport with the
plain statutory meaning of the term "fair
market value." Id. at 29-30.

z. Arguments of the Parties
saGA contends that cable network

license fees are Dot an appropriate

7 Mr. Gerbrandt isolated lbe license fees paid for
two basic cable networks: TNT and USA. Tr. 2025­
2026.

• Mr. Owen used regression analysis in an attempt
to demonstrate that MVPDs are willing to pay
proportionally higher license fees for network
signals which contain more expenslve
programming. Direct Testimonv of Bruce Owen at
7-10.

benchmark because cable networks are
fundamentally different from
retransmission of broadcast signals. It
asserts that "[elxtracting an accurate. or
even representative license fee per
subscriber is basically impossible
because multiple programming services
are included within contracts. there are
ceilings on aggregate license fees for
MVPDs in some cases. free
subscriptions in others. marketing and
launch support provided by the cable
networks. purchaaes of advertising time
by the cable networb from MVPDs, and
equity investments by each in the
other." SaGA Petition to Modify at 20­
21.

In reply. Copyright Owners assert that
the Panel acted properlyby utilizing
cable networks 88 the benChmark of fair
market value. andacc:eptiDs the analysis
of Ms. McLaughlin. Copyright Owners
not that they wished to.eumine the
license fees paid by atBllite carriers til
cable networks in particular, all opposed
to the fee paid by all MVPDa in general.
but saGA refused to dtIcloee through
discovery the amounts that satellite
carriers paid. Copyright Owners Reply
at 17. They further Dote thatwhile
SBCA's witness, Mr. Jerry L. Parker.
stated that a meaningful license fee
could not be determined from satelliteJ
cable network contnu:tl. SBCA never
produced the documents to support that
assertion. [d. at 18. Copyright Owners
assert that Ms. McLaughlin testified that
the license fees presented. by her
analysis demonstrated at least the
minimum amount that satellite carriers
would pay for cable networks. and that
her analysis offered the best evidence
that was properly accepted by the Panel.
[d.

3. Recommendation of the Register
In the Register's view. the Panel's

decision to use cable network license
fees as a benchmark for establishing the
fair market value of section 119 rates
was the product of rational
decisionmaking, and its decision to use
the PBSlMcLaughlin approach Wall not
improper.

HavlDg determined that "fair market
value" meant the price that would be
paid by a willing buyer and seller in a
free marketplace. it was not illogical for
the Panel to give careful consideration
to evidence of markets that most closely
resembled the licensing of signals under
section 119. In fact. sltCtion
119(c)(3)(D)(i) requires that the Panel
consider "the cost for similar signals in
similar private * * * m.arketplaces." 17
U.S.C. 119(c)(3)(D).

All three of the evidentiary
presentations of the copyright owners­
PBS, JSC, and Commercial Networks-
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focused upon the fees paid to cable
networks by MVPDs. SBCA's evidence
of fair market value, the cable license
fees paid under section 111. was less
relevant to the Panel's determination
because the Panel had rejected the
notion that cable fees equaled fair
market value. Panel Report at 29-30.
The Panel's adoption of cable network
fees as the benchmark was not
unqualified. however. because it stated
that "we agree with the satellite carriers
that the economic model governing
cable networks varies markedly from the
economic model governing
broadcasters." rd. at 29. Nevertheless,
the Panel "adopt(ed) the copyright
owners' general approach using the
most similar free market we can
observe." rd. at 30. After reviewing the
record, the Register has determined that
the Panel's conclusion is not "arbitrary"
within the meaning of 17 U.S.C. 802(£).

SBCA contends that cable network
fees are not a useful benchmark because
the economics of cable networks are
fundamentally different from those of
broadcast networks and superstations.
SBCA Petition to Modify at 20 (citing
testimony of Mr. Harry Shooshan. Mr.
John Haring and Mr. Edwin Dasser). The
testimony of Mr. Shooshan and Mr.
Haring. in particular. suggest that there
are some marked differences between
the licensing of cable networks and
broadcast signals. The Panel, however,
took account of that. Panel Report at 29.
Nevertheless, there was ample
testimony that the two markets were
also quite similar. Tr. 1202-04 (Mr.
Robert Crandall); Tr. 1609 (Ms.
McLaughlin); Tr. 1284 (Mr. Owen). The
Panel weighed the evidence and
accepted the copyright owners'
approach using cable network fees
because it was ..the most similar free
market we can observe." Panel Report at
30 (emphasis in original). Because this
conclusion is grounded in the record, it
is not arbitrary. NaUonal Cable
Television Ass'n, Inc. v. CRT, 724 F.2d
176, 189 (D.C. Gir. 1983) (decisions
grounded in the record within the zone
of reasonableness).

Likewise, the Panel's decision to rely
on the PBSlMcLaughlin testimony to
establish the cable network benchmark
was adequately grounded in the record.
Panel Report at 1&-20. Again, the Panel
stated that use of cable networks was by
no means flawless and, to account for
thiS. the Panel was adopting the
"conservative" approach offered in Ms.
McLaughlin's analysis. [d. at 31. The
Register determines that the Panel's
decision to accord the PBS/McLaughlin
testimony controlling weight is .
consistent with its determination to
utilize the plain meaning of "fair market

value" as the proper standard for setting
royalty fee&. Further. it is well
established that using evidence of
analogous markets is the best evidence
in determining market price. See
National Cable Television, 724 F.2d at
187. For these reasons. the Register
determines that the Panel did not act
arbitrarily or contrary to the Copyright
Act.

C. Adjustments to the Cable Network
Fee Benchmark

1. Adjustment to the Benchmark for
Delivery Costs

a. Action of the Panel. After
establishing cable network license fees.
as presented by Ms. McLaughlin. as the
benchmark for determining the section
119 royalty rates, the Panel examined,
inter alia, the special features and
conditions of the retransmission
marketplace to determine if an upward,
or downward, adjustment in the
benchmark was appropriate. One of the
aspects of satellite retransmission of
broadcast signals that differ significantly
from the tranamission of cable networks
involved the costs of delivering the
signals to the MVPDs. The Panel found
this issue. along with that of advertising
inserts (discussed infra), as being
"among the most challenging issues for
the Panel to resolve." Panel Report at
43.

The Panel found that the license fOOl!
charged for cable networks included the
cost of delivering the cable network to
the MPVD-Le., making the signal
readily available for reception by the
MVPD for subsequent distribution to
subscribers. rd. at 45. With satellite
retransmission of broadcast signals,
however, the satellite carriers absorb the
costs of getting the broadcast signal from
its geographic point of origin, and then
delivering it to its subscribers. [d. The
Panel considered whether the cost of
delivering the signals should, therefore,
be deducted from the benchmark.

The Panel declined to make such a
deduction. The Panel found that there
was no evidence presented to suggest
that if satellite carriers and copyright
owners negotiated in a free marketplace
for the retransmission of broadcast
signals. the copyright owners would
offer satellite carriers a discount on
license fees to accommodate deliverv
costs. The Panel discussed the ~
testimony of Mr. Jerry L. Parker. an
SBCA witness who offered testimonv as
to the history, nature and operation of
the satellite industry:

Mr. Parker was invited to demonstrate
whether carrier costs impacted the rates
negotiated between satellite carriers and
cable networks. He could not Indeed. ~fr.

Parker conceded. for example, that despite
additional costs incurred by DBS 9 carriers
[beyond those of HSD '0 carriers), DBS
operators were unable to negotiate lower
rates on that basis. Moreover. he declined to
urge the Panel to set a discounted rate for
DBS carriers to account for their higher costs
than HSD carriers. We must similarly decline
to discount the cable network benchmark to
account for higher delivery costs of broadcast
signals.
Panel Report at 45-46 (citations
omitted).

b. Arguments of the Parties. SBCA
vigorously contests the Panel's
resistance to deducting delivery costs
from the 27 cent benchmark figure,
stating that "it must be l8COFzed that
all cable networb that are charging and
receiving 27 cents haYemade the
necessary investment and expense in
distributing the sipal. • •. None of
the [c)opyright [o}wnen or broadcasters
in this proceeding incurred this
necessary expense for .tellite
distribution of supentations or network
stations." SBCA Petition to Modify at
22. SBCA cites the blatimony of Ms.
Mclaughlin. Who acknowledged that
broadcast stations ue not responsible,
and do not incur the coat of, delivering
their signal to satellite carriers for
subsequent retransmiuion. rd. at 22-23.
SBCA submits that ''It)he error in Ms.
McLaughlin's anal~ia; implicitly
accepted by the Panel. is that these
expenses were basically the cost of the
lslatellite [c)arriera in distributing their
own product:' rd. at 23. SBCA asserts
that the Panel understood that satellite
carriers bore the coat of delivery. but
then mistakenly categorized it as a
"discount" to compenaate carriers for
their costs, when in fact it is a cost that
must be borne by the copyright owners.
[d. at 25-26.

SBCA submits that it demonstrated
that the average delivery cost per signal,
per subscriber, per month is 10 cents,
and 6.5 cents for volume discounts.
SBCA, therefore. contends that the 27
cent benchmark rate must be adjusted
downward to between 17 and 21.5
cents. rd. at 23. f.n. 53.

In reply, Copyright Owners assert that
SaCA mischaracterizes the transmission
cost issue by suggesting that the major
focus should be the structural nature of
such costs, rather than whether they
would result in any marketplace price
adjustments. Copyright Owners Reply at
22. Copyright Owners cite Mr. Larry
Gerbrandt's testimony that transmission

9 "DBS" stands for Direct Broadcast Service. and
is associated with high powered. high frequency
direct broadcast salellite services. An example of a
DBS operator is DirecTV. .

10 "HSD" stands for "Home Satellite Dish." and
typicaJJy refers to sateJJite proViders who operate at
lower frequencies than DBS prOVIders.
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costs do not yield different cable
network license fees in the marketplace.
and note that Mr. Jerry Parker was
unable to demonstrate otherwise. ld. at
22-23.

c. Recommendation of the Register.
The Panel discussed the issue of
transmission costs quite extensively,
finding that the record was devoid of
credible evidence demonstrating that
transmission costs of satellite carriers
affected the rates negotiated between
satellite carriers and cable networks.
Panel Report at 45-46. The Panel
expressly found that SBCA's witness.
Mr. Parker, could not offer evidence of
such an impact, and conceded that
despite additional costs incurred by
DBS carriers. DBS operators were
unable to negotiate lower rates on that
basis. Tr. 2528. The Panel grounded its
determination in the record evidence.
which is the hallmark of rational
decision miling. National Cable
Television Ass'n. v. CRT. 724 F.2d 176
(D.C. Cir. 1983).

SBGA's discussion of transmission
costs fails to focus on what impact, if
any, they would have on negotiated
license fees. and instead relates to
which party should bear the cost. Costs
can be shifted between parties in a
business relationship, and SBCA asserts
that their costs. when comparing
delivery of broadcast signals with
delivery of cable networks. must be
shifted to copyright owners to prevent a
windfall. However. costs can also be
absorbed by a party as part and parcel
of doing business, and must be when
one party cannot shift the costs (or a
portion thereof) to the other. Where
there is no credible evidence
demonstrating a party's ability to shift a
coat, no change in the negotiated price
should occur. The Panel found that to
be the situation with transmission costs,
and the Register has no grounds on
which to reject that finding.

2. Adjustment to the Benchmark for
Advertising Inserts

a. Action of the Panel. In addition to
delivery costs. the Panel considered the
issue of advertising inserts very
significant. Cable networks typically
grant MVPD's a certain number of time
slots during the programming
provided-known as advertising
inserts-for the MVPDs to sell to
advertisers. The monies raised from
these inserts are retained by the MVPD.
and can defray the cost of the license fee
for the cable network approximately 8
cents per subscriber per month. Panel
Report at 43~4. The Panel found.
however, that because section 119(a)(4)
requires satellite carriers to retransmit
the signals of broadcast stations intact.

they do not receive any advertising
inserts for the retransmission of
broadcast signals. Id. at 44. The Panel
considered whether this should resuit in
a downward adjustment of the
benchmark rate.

The Panel declined to make an
adjustment:

[Tlbe satellite carriers naturally argue that
because the benchmark is based upon the
rate paid by multichannel distributors to
cable networks, we must deduct $0.08 to
obtain the 'real cnst' of cable networks. The
copyright owners counter that most satellite
carriers don't insert advertising into cable
network signals anyway. Indeed. HSD
carriers don't possess the technology to insert
advertising. Moreover. multichannel
distributors appear to pay the same cable
network license fee regardless of whether
they insert advertising.

If this last usertion is accurate, one woJ.L1d
expect that in a hypothetical free market
negotiation, broadcasters would similarly
decline to reduce their license fees to satellite
carriers for their lack of advertising
availabilities and no benchmark adjustment
would be appropriate. Both Ms. McLaughlin
and Mr. Gerbrandt opined that. based upon
their knowledge and experience, neither the
availability of advertising inserts, nor the
carriers [sic) ability to insert. affects the
prices that cable networks charge. They did
not support this opinion with any
documentary evidence or empirical data.
However. the satellite carriers allowed this
testimony to stand essentially unrefuted.
Indeed. Dr. Haring was explicitly invited to
render an opposing opinion but forthrightly
declined. In the final analysis, we accept the
copyright owners' expert testimony and
decline to deduct $0.08 from the benchmark
as advocated by the satellite carriers.

Panel Report at 44-45 (citations
omitted).

b. Arguments of the Parties. SHCA
alleges that the Panel "completely
misconceived the adjustment necessary
to reflect the value for insertable
advertising," SBCA Petition to Modify
at 26. They note that the arbitration
panel in the 1992 rate adjustment made
a downward adjustment for advertising
inserts. 57 FR 19058 (May 1, 1992).
SBCA asserts that the "value of
insertable advertising is significant,"
and that its value is "no less than 7.5
cents" per subscriber per month. Id. at
27.

As a "variation" on the advertising
insert issue. SHCA offers that the
increased national exposure of
broadcast stations offered by satellite
retransmissions increases the amount of
revenue that copyright owners receive
for the advertising slots that they retain.
Id. at 28. SHeA submits that the Panel
should have further adjusted downward
for this value. and argues that it could
!lQt quantify the value because the
necessary information was in the

possession of the copyright owners who
were not required to disclose it through
the CARP discovery rules. ll

In reply. Copyright Owners assert that
the Panel fully considered the
arguments of SBCA. and correctly
rejected any downward adjustments for
advertising inserts. Copyright Owners
Reply at 23-24.

c. Recommendation of the Register.
The Panel fully discussed what effect. if.
any, advertising inserts might have on
the negotiated fee for retraDamission of
broadcast signals. Panel Report at 43­
45. The Panel cited the t.-timony of Ms.
McLaughlin and Mr. Gerbrandt that
"based upon their koowledp and
experience. neither thaavailabUity of
advertising inserts, nor thecuri8l'8
ability [sicl to insert. affec:ta the prices
that cable networks chaJp* ~ .•. The
satellite carriers allowed thiI testimony
to stand essentially unrefuted. Indeed.
Dr. Haring was explicitly-invited to
render an opposing opinion but
forthrightly declined." rd. at 44. SHCA
did not offer any testimony which
incontrovertibly rebuta the teatimony of
Ms. McLaughlin and Mr. Gelbrandt
Consequently, the Panel'a determination
that no adjustment should be made is
not arbitrary because it is grounded in
the record.

D. Equality Between Saperstation and
Network Signal Rates

1. Action of the Panel

As discussed above, Congress
established different royalty rates for
superstation and network slpals when
it created the section 11911eeose. The
initial rate for superstations was 12
cents per subscriber per month. and 3
cents per subscriber per month for
network signals, This 4 to 1 ratio
reflected the payment of royalties under
the section 111 license. Under section
111, only copyright owners of
nonnetwork programming are allowed
to share in the royalty funds. Cable
operators pay full value for
retransmitting independent. broadcast
stations (of which superstatioos are a
subset), and only one-quarter value for
retransmission of network signals. 17
V.S.c. 11(0. The one-quarter value
reflects Congress' determinetion in 1976
that approximately 25 percent of the
programming on network signals is
compensable nonnetwork programming,
while the remainder is not. Congress

I I SBeA alleges throughout its Petition to Modify
that the c.-\RP discovery rules. and particularly the
Panel's application of the rule. precluded it from
ubtailllng vllalll1formation from copyright owners
to support Its case. whIch resulted in negative
inferences by the Panel as to the sufficiency of its
presenlation. This argument is addressed. 1nfra in
subsectIOn G.
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carried over this 4 to 1 ratio in the 1988
Satellite Home Viewer Act when it set
the 12 cent and 3 cent rates in the
statute.

The 1992 arbitration panel that
adjusted the section 119 rates took into
account the 4 to 1 ratio. but found that
the amount of network programming on
network stations had declined to
approximately 50 percent. down from
the 75 percent contemplated by section
111. That panel, however. set the
network station rate at 6 cents. which
represented roughly a 3 to 1 ratio to the
superstation rate it set, because it was
concerned with disruption in the
satellite industry of carriage of network
signals if it established a network signal
rate at half (a 2 to 1 ratio) that of the
superstation rate. 57 FR 19052. 19060
(May 1.1992). The Copyright Royalty
Tribunal, in reviewing the panel's
decision on this matter, stated that:

The Tribunal believes that the Panel was
not bound by either a 4:1 ratio or a 1:1 ratio.
When the Tribunal islUed its declaratory
ruling concerning network copyright owners.
we did not intend to prejudge any future
rateBetting. We noted that in cable and
satellite. the pay-in may not necessarily
correlate to the pay-out. Therefore. a 1:1 ratio
is not required. However. we do believe the
Panel had the authority to take our
declaratory ruling into account, so that it was
entitled to adjust the 4:1 ratio downward to
reflect that network copyright owners are
entitled to receive satellite royalties.

ld. at 19052.
The Panel in this proceeding rejected

the notion that it was required to set
different ro~alty rates for superstations
and network signals, respectively,
because it was seeking the fair market
value of these signals. The Panel stated:

We find no credible evidence that
retransmitted network stations are worth less
than retransmitted superstations. Indeed,
even assuming arguendo, we were to
conclude that network programming is worth
less. or even wholly uncompensable. we find
no record support for any particular ratio­
no evidence wal adduced as to the present
day average proportion of network to non­
network programming. And imposition of the
original 4 to 1 ratio by rote, merely to
replicate section 111 rates, would not be
consistent with a fair market value analysis.

Panel Report at 40.

2. Arguments of the Parties

SHCA challenges the Panel's refusal to
apply the 4 to 1 ratio, asserting that such
ratio is binding precedent upon the
Panel. SHCA Petition to Modify at 38.
SBCA contends that Congress 0

determined. under section 111. that
network programming is not
compensable. and carried this rationale
into the rate structure of section 119.
The fact that networks are allow{~d to

share in the section 119 royalties, but
not the section 111 royalties, "does not
mean that the network. signals are to be
paid for any differently under the
satellite license than under the cable
license * * * .. Id. at 39. Furthermore,
SBCA submits that satellite carriers give
added value to network. signals by
carrying them to unserved households
who would not otherwise receive such
signals.ld. at 41. SBCA contends that.
if anything, there should be no fee for
network signals. [d. at 40.

Finally. SBCA argues that the Panel
erred by creating a 27 cent royalty rate
applicable to PBS (defined under the
statute as a network) because "PBS
signals are free on the satellite by law."
[d. at 41. These signals, SBCA contends,
cannot possibly have a market value,
and there should be no royalty fee for
PBS signals. ld.

Copyright Owners contend that the
Panel correctly rejected the 4 to 1 ratio
because the new law requires a
determination of fair market value.
Copyright Owners Reply at 32.
Copyright Owners note that the binding
precedent referred to by SBCA was an
interpretation of the 1988 Satellite
Home Viewer Act. not the 1994 Act, and
that nothing in the J994 Act requires
assignment of different rates for
superstation and network signals. rd. at
33-34.

With regard to SBCA's contention that
retransmission of PBS signals should
not be compensated at the 27 cent level.
Copyright Owners argue that such a
contention "flies in the face of the fair
market value evidence," and that the
PBS signal available for free on the
satellite is not the signal of the member
stations that are at issue in this
proceeding. rd. at 35.

3. Recommendation of the Register

The Panel did not err by rejecting the
4 to 1 ratio and adopting a network
signal rate that was equal to the value
of the superstation rate. The Panel
correctly observed that while the 1992
arbitration panel generally followed the
ratio set by Congress in the 1988 Act,
the 1994 amendments changed any
reliance upon a pre-set ratio by directing
the Panel to determine only the fair
market value for network and
superstation signals. Panel Report at 40.
There is not evidence in the 1994 Act,
or its legislative history, that Congress
intended the Panel to set a rate for
network signals that is one-fourth of that
for superstations (or any other ratio, for
that matter) if that rate did not represent
the fair market value of network signals.

SHCA asserts that the 1994
amendments contemplate a CARP
establishing two rares-...,me for network

signals. and another for superstations­
thereby inferring that Congress
contemplated rate differentiation (I.e.
that one rate would be le8s than the
other). Such an inference is belied by
language in the House Report. however,
which states that the rates set by the
CARP in this proceeding "should reflect
the fair market value ofsatellite carriers'
secondary transmiuiona of
superstations and network stations."
H.R. Rep. No. 703, 102d Cong.• 2d Sass.
7 (1994). The statute does not require or
suggest that the rate for Detwork signals.
or superstations, be set at anything less
than fair market value.

There is no binding precedent that
required the Panel to apply a ratio in
value between network Iipala and
superstations. and set netWork lignal
rates lower than lupentation rates. The
1992 arbitration panel applied a
different criterion (ram. paid by cable
under section 111) to determine section
119 rates, and its declaion therefore
does not serve as precedent for this
proceeding.F~,evenifthe

1992 arbitration were biDding
precedent, the final order of the
Copyright Royalty Tribunal (which
constituted the final asency action in
that proceeding) clearly stated that no
differentiation between network and
superstation rates was required. 57 FR
19052 (May 1. 1992) ("The Tribunal
believes the Panel was not bound by
either a 4:1 ratio or a 1:1 ratio."). The
Panel, therefore. did not act arbitrarily
by rejecting application of the 4 to 1
ratio.

The Register has also examined the
record to determine whether. under a
fair market value analysis and regardless
of application of a pre-set ratio, the
evidence required a differentiation in
network and superstation rates. The
Panel determined that there was "no
credible evidence that retransmitted
network stations are worth less than
retransmitted superstations." Panel
Report at 40. It was wholly within the
Panel's discretion to arrive at such a
determination. SBCA presented
evidence demonstrating that network
viewer ratings have declined, SBCA
Proposea Findings of Fact and
Conclusion of Law at 39, but it did not
offer evidence as to what impact such a
decline had relative to superstations.
nor did it quantify the difference in
value between network signals and
superstations under a fair market value
analysis. except to insist that all signals
should be free. See SBCA Reply
Findings of Fact and Conclusions of
Law at 7. The Panel. consequently, did
not act arbitrarily by adopting the same
royalty rate for both network signals and
superstations.
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technologies not in existence at the time
of the legislation." [d. at 5.

In addition. EchoStar submits that the
Panel should have interpreted section
119 flexibly enough to allow local
retransmission of network signals. citing
Sony Corp. of America v. Universal City
Studios. Inc., 464 U.S. 417 (1984) and
Twentieth Century Music Corp. v.
Aiken, 422 U.S. 151 (1975). ld. at 10.
Finally, EchoStar argues that. since the
section 119 license was modeled after
the section 111 license. and local
retransmission of network signals is
permitted under section 111. the two
statutes should be interpreted similarly.
[d. at 11 (citing Northcroa v. Board of
Education.·412 u.s. 427 (1973):

Commercial Networb ..k a
clarification of the Panel'. ruling on
local retransmission of network signals.
albeit from a completely different
perspective. Commercial Networks
request the Librarian to make clear that
where local retransmission of a network
signal does not violate the unserved
household restriction (a circumatance
acknowledged by the Panel likely to be
rare), the rate for such retransmission is
27 cents per subscriber per month.
Commercial Networks Petition to
Modify at 1.

In reply, EchoStar opposes
Commercial Networks poaWon, and
argues that the same rationale that the
Panel used in adopting the zero rate for
superstations applies with equal force to
network stations that are locally
retransmitted to unserved households.
EchoStar Reply at 2.

Certain Copyright Owners object to
EchoStar's position, and contend that
EchoStar does not have standing under
the rules to file a petition to modify the
Librarian's decision when it was not an
active party in this proceeding. Certain
Copyright Owners Reply at 1. Certain
Copyright Owners contend that the
Panel correctly interpreted section 119
as preventing retransmission of local
network signals to served households,
and that the legislative history does not
warrant a different conclusion. ld. at 3­
6.

3. Recommendation of the Register

Two separate issues are presented by
the local retransmission of network
signals. First, there is the retransmission
of a network station within that station's
local market. The Panel categorized this
as local retransmission to served
households, and concluded that section
119 did not permit such
retransmissions. Second, there is
retransmission of a network station
within that station's local market to

• subscribers who satisfy the definition of
an "unserved household" in section

•

network signals, id.. it declined to adopt
a rate for local retl'ansmission of
network signals because it determined
that it lacked subject matter jurisdiction
to do so. [d. at 48. The Panel considered
section 119(a)(2)(B), which proVides
that the satellite compulsory license is
"limited to secondary transmissions to
persons who reside in unserved
households." and examined the section
119(d)(t0) definition of an unserved
household. The Panel concluded that:

[Nletwork signals generally may not
retransmitted to the local coverage area of
local network signal•. The separate rate
reque.t of ASkyB i. explicitly intended to
apply to retransmis.ion of network 'ignals to
served households. Section 119 doe. no.
provide a compulaory license for these
retransmissions. Hence, we lack subject
matter jurisdiction to set a rate for local
retransmissions of local network signals.

Panel Report at 48 (emphasis in
original).

The Panel did acknowledge in a
footnote that there may be "rare
instances" where a household located
within the local market of a network
signal was. indeed, an unserved
household within the meaning of
section 119(d)(1O). [d. at 48. f.n. 62. The
Panel stated that "[t)hese households
qualify as unserved but. under section
119, ASkyB would pay the conventional
'rate for non-local signals.' .. ld.

2. Arguments of the Parties

EchoStar contends that the Panel
committed reversible error in
determining that it has no jurisdiction to
set a royalty rate for local retransmission
of network signals, and that the rate
should be zero. EchoStar Petition to
Modify at 1. According to EchoStar. the
language of section 119 regarding the
permissibility of local retransmission of
network signals is nuclear. and the
Panel should therefore have consulted
the legislative history, rather than
decide the matter on the basis of the
statutory language. [d. at 7-8. EchoStar
submits that the Congressional intent
behind the unserved household
restriction of section 119(a)(2)(B) was to
protect the network-affiliate relationship
from importation of distant signals of
the same network, citing the recent
Copyright Office Report on revision of
the cable and satellite carrier
compulsory licenses. ld. at 4. Because
local retransmissions do not harm the
network-affiliate relationship. EchoStar
asserts that "liln light of the intent
behind the compulsory license,
therefore. the 'unserved household'
limitation should be read as not
precluding such local-into-local
retransmissions-a form of
retransmission which required
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12 PBS signJ.!s are dHfinp,d as network st;ltions
under secllOll 1191d)(2]

Finally, SBCA argues that because the
Panel failed to take account of the fact
that PBS signals are free on the satellite
by law. it was error to accord them the
same royalty rate as other network
signals. 12 Section 605(c) of the
Communications Act. 47 U.S.c.,
prohibits encryption of programs
included in the National Program
Service of the Public Broadcasting
Service, essentially making the National
Program Service free to all satellite
home dish owners. Member stations of
PBS, however, are not subject to 47
U.S.c. 605(c). and satellite carriers may
charge their subscribers for
retransmission of these stations.
Furthermore. the National Program
Service is not a network signal as
defined under section 119(d)(2).
Member stations of PBS are network
signals under section 119(d)(2).
Presumably, there are PBS programs
available on the National Program
Service that are the same programs
available from PBS stations, although no
such evidence was adduced in this
proceeding. There are also likely to be
different programs. particularly those
produced by member stations. SBCA
did not quantify by how much, under a
fair market value analysis. the same
programs on the National Program
Service and PBS stations should reduce
the royalty fee for PBS stations, beyond
a blanket assertion that all PBS stations
should be free. SBCA Reply Findings of
Fact and Conclusions of Law at 68-69.
The Panel concluded that there was "no
credible evidence" warranting a
conclusion that network signals were
worth less. which would include PBS
stations. The Register cannot find
credible evidence to the contrary, and
therefore the Panel's determination
must be affirmed.

E. Local Retransmission of Network
Signals

1. Action of the Panel

In setting the satellite carrier
compulsory license royalty rates for
networks and superstations, the Panel
was asked to distinguish between
satellite retransmission of "distant"
broadcast signals, and satellite
retransmissions of "'ocal" broadcast
signals. The Panel did make this
distinction, setting a royalty rate of 27
cents for distant retransmission of
superstations, and zero cents for local
retransmission of superstations. Panel
Report at 54.

While the Panel adopted a 27 cent
rate for retransmission of distant
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119(dj(10). The Panel acknowledged
that such retransmissions were
permissible under section 119, though
likely to occur in "rare instances," but
was unclear as to what the proper
royalty rate should be.

Local retransmission of network
signals to served households presents a
challenging issue. The Copyright Office
declined to issue a declaratory ruling
that such retransmissions are
permissible, though it did not preclude
addressing such a matter through a
ruleIIUlking procedure. Letter of the.
Acting General Counsel to William
Reyner. August 15~ 1996. Moreover, the
Office has, in its recent report to the
Senate on revision of the satellite and
cable compullory licenses, expressly
endorsed the permiaaibility of such
retranamiaaions, and requested Congress
to "clarify" the statute on the matter. "A
Review of the Copyright Licensing
Regimes Covering Retransmission of
Broadcast Signals," Report of the
Register of Copyrights at xx (1997)
(hereinafter "Register's Report"). As the
agency responsible for administering the
Copyright Act. the Office believes that it
retains the authority to conduct a
rulemaking proceeding to determine the
permissibility of local retransmission of
network signals to served households,
regardless of the Panel's determination
in this proceeding.

Nevertheless. the Register must
determine whether the Panel's decision
that such retransmissions are not
permitted under section 119 is contrary
to the provisions of the Copying Act.13

The Register reviewed the language of
section 119, and its legislative history,
both in the context of this proceeding.
and in her report to the Senate, Such
review confirmed the Register's belief
that Congress simply did not consider
the issue of local retransmission of
network signals to served households at
the time of passage of section 119,
principally because the technology to
make such local retransmission did not
commercially exist. It is evident from
the history surrounding adoption of the
unserved household restriction in 1998
that adoption of the restriction was
motivated by concerns expressed by
network affiliate stations that
importation of distant network stations
affiliated with the same network would
erode their over-the-air viewership.
Register's Report at 103-104. This
suggests that if Congress h2d ·~onsidered

the issue. it might have con,i·_~leci ~=eaJ

retransmissions to served IW'is,:,hQlrls.
On the other hand. the 5eeL·"

:,1 Bec:ll..:se tne Panel's ,ieclsion l~r:: :,',' )'r.: I::;:-i
::1c:.USI<,"l (If jaw, rhe arbltrarv -td:-::\, nOI

I:Jpill:;l!::!p

119(dj(10)(A) portion of the definition
of an "unserved household" does not
specify receipt of what network signal
over-the-air triggers the prohibition in
making retransmissions of network
signals. The language of section
119(d){10)(A) could easily be read to
prohibit retransmission by satellite
whenever the subscriber receives an
over-the-air signal of Grade B intensity
from any network affiliate, including the
local network affiliate that the satellite
carrier intends to retransmit to the
subscriber. This is the position that the
Panel took.

In sum, the Register determines that
the law is silent on this issue.
Consequently, the Register cannot
unequivocally say that the Panel's
decision is arbitrary or contrary to law.

The second issue is the local
retransmission of network signals to
unserved households. The Panel
appears to have presumed that such
retransmissions are permissible. Panel
Report at 48. The Register determines
that they are permissible. as proVided by
the express terms of section 119. The
Panel failed ta articulate what royalty
rate would be applicable to such local
retransmissions. It mentioned. in a
footnote, that the number of unserved
households within a network. station's
local market were likely to be few. and
cited the testimony of ASkyB's witness,
Preston Padden. that ASkyB would. in
those instances, "pay the conventional
'rate for non-local signals.' " [d. at 48.
f.n. 62 (quoting written direct testimony
of Mr. Padden). The Panel did not
expressly state what the rate should be
for all carriers making local
retransmissions of network. signals to
unserved households.

Commerical Networks urge that the
rate for such retransmissions should be
27 cents. EchoStar 14 argues that the rate
should be zero. consistent with the
Panel's adopted rate for local
retransmissions of superstations. To the
extent that the Panel sought to impose
the 27 cent rate on local retransmissions
of network signals to unserved
households, the Register determines that
such action is arbitrary. The Register

14 The Register agrees with Copyright Owners that
EchoStar lack.. standing to file a petition to modify
the Panel', determination. and recommends
,!i,missal cf the petition. Section 251.55[a) of the
ruies. 37 CFR proVIdes that only parties to the
proceeding may file petitions to modify. and males
no pro'Jlsion for nonpartIes. EchoStar. though a
.:Jcrnner of. and represented bv 5BC~. was not a
. uty ~.o th~s nroceeding r)ecau~e l~ did not file d

'';',lIce of Intent to PartIcipate as reqUlrerl by the
ml"s. See 37 CFR 251.45(.,1

~~ismis::;di (If l~chQStars ~I,;'~t_wn, ho·...:eve~. dO€s
uot preClude ':onslderation ot '~e Issues
s~H:oundi;H~ I,.... cal mtran.scn:"S)(I!lS ~)f network:
::,ignais. and thp Ke~istc'\ :."S ~_ur~.~~l\iered ([;psJ:' ~s
1~~Qlllred 0'. q'':"~!;C;l 1\;)2, tdi
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cannot find testimony in the record that
supports the conclusion that local
retransimssion of network signals to
unserved households has a fair market
value rate of 27 cents, particularly
where the Panel determined that the fair
market value of local retransmissions of
superstations was zero. Panel Report at
52. Likewise, the record does not
support a conclusion that there is any
differentiation between the fair market
value of local retransimssions of
network signals via-a-vis superstations.
Commercial Networks do not cite any
testimony to tha contrary in their
petition to modify.

To the extent that the Panel failed to
adopt a rate for local retransmissions of
network signals to unserved
households. the RePt8r determines that
such action is incoDaUteDt with its task
in this proceeding, and 1'8COmmends
that the Librarian substitute his own
determination. 17 U.S.C. 802(g). The
dearth of testimony on this issue and,
for that matter, the Panel's cursory,
discussion of it, is not surprising
because local retranlJDission of network
signals to unserved households, and
served households as well, is
undoubtedly an unattractive business
proposition to satellite carriers.
Nevertheless. the iaaue was before the
CARP, and requires a resolution.

The Register recommends that the
Librarian adopt a zero rats for local
retransmissions of network signals to
unserved households because the
Register is persuaded that the Panel's
conclusions with respect to local
retransmissions of superstations are
equally applicable to local
retransmissions of network signals to
unserved households. Panel Report at
52-53. As noted above. there is no
conclusive evidence to suggest that
locally retransmitted network signals
are of greater fair market value than
locally retransmittedsuperstations.
Accordingly, the Register recommends
adoption of a zero rata for local
retransmission of network signals to
unserved households.

F. Effective Date of the New Rates

1. Action of the Panel

In announcing the royalty rate of 27
cents for distant retl'ansmission of
network and superstation signals, and
zero cents for local retransmission uf
superstations. the Panel stated that the
time period for payment of the rates
would be from July 1, 1997, through
December 31. 1999. Panel Report at 54.

2. Arguments (,f the Parties

SBC,\ cO:Jtends that the Panel acted
contral'v lL' :3.W by selting an effective
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date of July 1, 1997, for the new rates.
SHCA states that the Panel did not have
<lny authority to set an effective date
because section 119(c)(3)(C) states that
the rates become effective as set forth in
the Librarian's order, SHCA Petition to
Modify at 46. Further. SHCA argues that
the effective date of the new rates must
be prospective only. rd. at 47. It notes
that section 119 contemplates
prospective application by discussing
the rates "to be paid." Id. at 48-49
(citing section 119(c)(3)(A) and the 1988
House Report to the Satellite Home
Viewer Act). SHCA argues that the
caselaw prevents retroactive application
of agency rulemaking unless the
enabling statute expressly states
otherwise. and submits that the
Librarian's order in this proceeding
effectively constitutes a rulemaking
because the Copyright Office's rules are
being amended to reflect the new rates.
[d. at 50-51.

Additionally, SHCA argues that
applying the July 1, 1997, effective date
would cause substantial harm to the
satellite industry. [d. at 55. SaeA
submitS affidavits of representatives of
the satellite industry discussing their
inability to adequately inform their
subscribers on a timely basis of the rate
increase, and the difficulty of adjusting
distribution contracts to accommodate
fee increases. [d. at attachment A.

Finally, SHCA takes the Librarian to
task for not complying precisely with
the procedural schedule established in
the statute for this proceeding.
Specifically. SHCA contests the
Library's decision to temporarily
suspend the schedule to address issues
raised by ASkyB. so that the CARP was
initiated on March 3, 1997, as opposed
to January 1, 1997, as contemplated in
section 119(c)(3)(A). SHCA argues that
because the Library violated the time
requirement of section 119(c)(3)(Al. and
such delay caused substantial harm to
satellite carriers, "the Panel's report
should be invalidated on due process
grounds. particularly with respect to the
prejudicial effective date directly
resulting from the Librarian's failure to
comply with a critically important
statutory requirement." rd. at 55 (citing
Baumgardner v. Secretary. Dept. of
Housing and Urban Development. 960
F.2d 572 (6th Cir. 1992).

Copyright Owners assert that they
have interpreted section 119 from the
beginning of this proceeding as
requiring an effective date of July 1,
1997, for the new rates. and that SBCA
never challenged that position until
now. thereby estopping SBC\ from
raising the issue. Copyright Owners
Reply at 42-43. Copyright Owners also
:lfI~ue that the Li.brarian's good causp

delay in commencing this proceeding
does not invalidate it. and that the cases
cited by SHCA are inapposite. ld. at 44­
-I5. Copyright Owners also attach an
accompanying motion to strike the
affidavits offered by SBCA to
corroborate its argument that the July 1
effective date will cause undue hardship
on satellite carriers. SBCA opposes this
motion.

3. Recommendation of the Register

Section 119(c)(3)(C) provides that:

The obligation to pay the royalty fee
established under a determination which-

(i) is made by a copyright arbitration
royalty panel in an arbitration proceeding
under this paragraph and is adopted by the
Librarian of Congress under section 802(0, or

(ii) is established by the Librarian of
Congress under section 802(0 shall become
effective as provided in section 802(g) or July
1,1997, whichever is later. 17 U.S.C.
119(c)(3)(C). Clause (i) of section 119(c)(3)(C)
described the situation where the Librarian
adopts the decision of the CARP. while
clause (ii) describes the situation where the
Librarian has rejected the CARP's decision
and substituted his own determination."
The effective date oftha established rates is
either July 1. 1997, or the date set pursuant
to section 802(g), whichever date is later.

Section 802(g) governs judicial review
of the Librarian's decision in this
proceeding. The section gives "any
aggrieved party who would be bound by
the [Librarian'sl determination," 30
days in which to notice an appeal with
the United States Court of Appeals for
the District of Columbia Circuit. The
section then provides that "[iJf no
appeal is brought within such 30-day
period, the decision of the Librarian is
final, and the royalty fee' • * shall
take effect as set forth in the decision."
(emphasis added). Section 802(g) then
provides that if an appeal is taken.
"[tlhe pendency of an appeal under this
paragraph shall not relieve persons
obligated to make royalty payments
under section ( ). • * 119 * * * "
Nothing else is said in section 802(g)
with regard to the possible effective date
of royalty rates.

SHCA and Copyright Owners strongly
disagree over the effective dates of the
royalty rates established in this
proceeding. SHCA believes that the
effective date can be no sooner than 30
days after the Librarian's decision (i.e.
November 26,1997) at which lime it
will be known whether or not the
Librarian's decision is final. while the

"Interestingly. the statute does not address Ihe
'illuation. as III this proceedill!,:. where the Pant~i's

decision is accepted in part and r'~iened in ~)ar1.

Subclause Iii) most like!v applles to this proct'edl[!g
()p.cause the Libr:Jri;JIl h1S ,,~st.'1nlIsheti one,)f th~

'Ivaltv rates rthe rate tor !\Jcd :t~t1an""mlSSli.m<·f
ad\''o'o;:k, sil.?,nals. to un::>t'r'.'f-"t '"\OLbt-"ho~(:',1

Copyright Owners maintain that July 1.
1997. is the proper effective date. The
Register has examined the governing
language of sections 119(cJ(3)(C) and
802(f1, and notes an incongruity with
respect to the July I, 1997, date.

Section 119(cIl3)(A) provides that this
proceeding was supposed to have
started on January 1,1997. Given the
l80-day arbitration period. as provided
by section 802(e), the latest the Panel
could have delivered its report would
have been June 29, 1997. The Librarian
would then have the 6D-day review
period in which to either accept or
reject the Panel's decision. which would
place the date offinal agency action at
no later than August 28,1997. This is
almost two months after July 1, 1997.
While Congress could have
contemplated the Librarian completing
his review in less than 60 days, it is
hard to imagine that Congress could
have expected him to complete it in just
one day: the time period from delivery
of the Panel's report on June 29 to the
issuance of the Librarian's decision on
July 1. 1997. The more likely
explanation is that Congress envisioned
the CARP delivering ita report well
before--at least two months-the 180­
day deadline. Only in this manner could
the Librarian have issued a decision that
was before July 1. 1997. thereby
justifying inclusion of the language
"July I, 1997," and "whichever date is
later" in section 119{c)(3){C).

Contrary to the assertions of the
Copyright Owners. July 1. 1997, is not
the statutorily prescribed effective date
for the new royalty rates announced in
today's decision. July 1, 1997. is only a
contingency date in the event that this
proceeding had ended before July 1,
1997. which it clearly did not. Rather.
the Register must look to section 802(g),
which provides that the effective date of
the new rates is "as set forth in the
decision." 17 U.S.C. 802(g). The Register
interprets "decision" to mean the
decision of the Librarian, and not the
decision of the CARP. since section
802(g) only refers to the decision of the
Librarian. Consequently, the Register
concludes that only the Librarian of
Congress has the authority to set the
effective dates of the royalty rates in this
proceeding. and it was contrary to law
for the Panel to announce an effective
date. See Panel Report at 54. The
Register recommends that the Librarian
reject the Panel's determination of an
effective (;,~t~.

The remaining issue is. if the Panel
had no auhority to set the effective
date, wh.H \3 the correct effective date
for the Ubrsrian to establish? Neither
the statl! 'c. :lOr the legislative history.
offers an\-' lidance on this point. .

•
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Copyright Owners urge the July 1,1997
date. and submit that SBCA is estopped
from arguing for a later date since SBCA
did not 0 bject to Copyright Owners'
request to the Panel for a July 1, 1997.
effective date. Copyright Owners Reply
at 43-44. The Register recommends
rejecting Copyright Owners' estoppel
argument because the Panel did not
have authority to set the effective date,
and the matter is now being properly
raised before the Librarian for the first
time.

Copyright Owners also contend that
July I, 1997, must be the date because
the evidence it presented to the Panel.
particularly the PBS/McLaughlin
testimony, wu premised on a July 1.
1991, date. [d. at 42. According to
Copyright Owners, if the Librarian
adopts an effective date of January 1,
1998, be would have to inereue the 27
cent fee to reflect the Panel's
understanding of a thirty-month
effective period for the new rates. [d. at
42-43.

Tbe Register recommends rejection of
Copyright Owner's contention for two
reasons. First. the Panel accepts Ms.
McLaughlin's testimony u a general
matter to establish a workable
benchmark. Panel Report at 31. The
Panel did not accept ber testimony, and
its accompanying premises and
assumptions, as the precise analysis of
what the royalty rates should be. Id.
Furthermore, although the Panel stated
that "Ms. McLaughlin's analysis yielded
a rate of $0.27 per subscriber per month
averaged over the three year statutory
period." Panel Report at 30, a July 1
effective date accounts for only half of
the year, and Ms. McLaughlin did not so
limit her testimony. PBS Proposed
Findings of Fact and Conclusions of
Law at 18-19.16

In the Register's view, an effective
date later than July 1, 1991, does not
significantly undermine the Panel's use
of the 27 cent benchmark generally, or
its later decision to adopt that figure
specifically, nor does a later effective
date require an upward adjustment.

The second, and most significant,
reason for not setting the effective date
at July 1, 1997, involves the issue of
retroactive rulemaking. Although the
Librarian's decision-today involves
review of the Panel's determination, it is
also a final rule with respect to setting
the rates. The Copyright Office has
previouslv determined that it lacks the
authority 'to engage in retroactive
rulemaking. 54 FR 14217 (1989). Tbe

Ih Ms. r..kLaughlin's testimony was based upon
her projection of what the avera~c cable network
;icence fees would be for 1997 (26 cents}, !'IYH (27
l~nt51 and ~ IJ99 (28 cenls). not the actual fi~un's

/d. at 11).

United States Court of Appeals for the
District of Columbia Circuit. the only
court with jurisdiction to consider an
appeal of today's decision, has expressly
held that the Copyright Act does not
confer retroactive rulemaling authority.
Motion Picture Ass'n of America. Inc. v.
Oman, 696 F.2d 1154, 1156 (D.C. Cir.
1992). The Register does not believe that
the Librarian has the authority to set an
effective date for the new royalty rates
which is prior to the issuance of today's
decision.

Given this limitation, the issue still
remains regarding the proper effective
date. Copyright owners obviously desire
an effective date as soon as possible. so
that they may reap the benefits of the
higher rates. There are, however,
significant administrative
considerations surrounding
implementation of the new rates.
Satellite royalty rates are calculated on
a monthly basis, so that an effective date
other than the first day of a month will
require application of two sets of royalty
rates (the old rates and the new rates) to
one monthly calculation. The Register
finds this not only burdensome to
satellite carriers calculating the rates.
but to the Copyright Office as well in
administering the section 119 license
and examining the statement of account.
The Register. therefore. counsels against
adopting an effective date that is other
than the first day of a month.

Also, there are significant costs to the
Copyright Office associated with
implementing the new rates. New
statement of account forms must be
created and sent to satellite carriers, and
staff must be trained to examine for
application of the new rates. The
Register notes that satellite statements of
account for the second accounting
period of 1997 are due to be filed no
later than January 30,1998.27 CFR
201.11(c). An effective date in the
second accounting period of 1997
would cause significant burden and
hardship to the Copyright Office to
prepare to collect royalties and issue
and process statements of account
generated by the new royalty fees by the
January 30, 1998, due date.
Consequently, the Register recommends
that the new royalty rates. adopted in
today's decision. not be effective until
January 1, 1998.

In recommending a January 1. 1998.
effective date. the Register draws
support from section 119(c)(3)(C). As
discussed above. Congress apparenllv
contemplated the possibility of the
issuance of a final decision in this
proceeding before (perhaps even "VI'l!
before) July I, 1997. Congress could
have chosen simply to fll3.kc the
rbcision effective on the date of

adoption, but instead chose July 1. 1997,
as the later effective date. July 1 is the
first day of an accounting period which,
has the final decision issued on or
before that date, would have allowed
the Copyright Office ample time to
prepare for implementation of the new
rates. Because today's decision is
issuing only two months from the end
of the 1997/2 accounting period, a
January 1. 1998. effective date is
consistent with Con~cmalintent.

The parties have r8Ued two other
issues, discussed above, which the
Register briefly addreaes.Firat, SHCA
alleges that because initiation of the
CARP was delayed 2 mODtba to enable
the Librarian to rule on the matter of
whether local retraDsm'..... should be
a part of this proceeding, the entire
proceeding is invalid. 1heReglater
agrees with Copyright aw... that the
cases cited by SBCA for this rather
remarkable contention are IDappoaite.
United States v. Amdahl Corp., 186 F.2d
387 (Fed. Cir. 1986) involved a contract
entered into by the Treuury Department
that was statutorily outside the scope of
its authority. Contracting outside the
scope of authority differs lilnificantly
from postponing procedmaI dates for
good cause. Albenga v. Ward, 635 F.
Supp. 660 (S.D.N.Y. 1988) involved an
agency that created rules beyond its
authority. Again, this is significantly
different. Finally. Baumgardnerv.
Secretary, Dept. ofHousing and Urban
Development, 960 F.2d 512 (6th Cir.
1992) involved the failure of an agency
to timely deliver an accurate complaint.
As SBCA notes, the court in this case
did not find the agency action
invalidated because the dalay was not
sufficiently prejudicial. The Register
cannot find any convincing evidence of
irreparable prejudice incurred by SBCA
as a result of the brief delay, particuiarly
where the Register is recommending a
January 1. 1998, effective date.

Furthermore, the Register notes that
the same claim of invalidity has been
raised in a Copyright Royalty Tribunal
proceeding, and expressly rejected by
the D.C. Circuit. The Court stated: "It
would be irrational and wholly
unprecedented for a court to direct an
agency to scrap a year's hearings and
decisionmaking effort and start over
because its proceeding did not conclude
precisely on time." National Gable
Television Ass'n. Inc. v. CRT, 724 F.2d
176, 189 n. 23 (D.C. Cir. 1983). The
Register agrees with this view, and
recommends rejection of SHCA's
argument.

Second. in support of its position that
satellite carriers would be unduly
hanned bv a lulv I, 1997, effecti~e date,
SHCA submitted affidavits of satellite


